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U.S. Customs Service 


General Notices 


PROPOSED COLLECTION; COMMENT REQUEST 
CUSTOMHOUSE BROKERS LICENCE AND PERMIT 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning Customhouse Brokers Licence and Permit. This request for 
comment is being made pursuant to the Paperwork Reduction Act of 
1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 10, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
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be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Customhouse Brokers Licence and Permit 

OMB Number: 1515-0076 

Form Number: Customs form 3124 

Abstract: The license permit application is used by individuals, corpo- 
rations, partnerships or associations applying for initial licensing in 
one Customs district, or in applying for a permit in an additional Cus- 
toms district, or applying for a National Permit after receiving prior li- 
censing. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 2,000 

Estimated Time Per Respondent: 1 hours 

Estimated Total Annual Burden Hours: 2,000 

Estimated Total Annualized Cost on the Public: N/A 

Dated: March 4, 1999. 

J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 
[Published in the Federal Register, March 10, 1999 (64 FR 11992)] 


PROPOSED COLLECTION; COMMENT REQUEST 
RECORD OF VESSEL FOREIGN REPAIR OR EQUIPMENT PURCHASE 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning Record of Vessel Foreign Repair or Equipment Purchase. This 
request for comment is being made pursuant to the Paperwork Reduc- 
tion Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 10, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Record of Vessel Foreign Repair or Equipment Purchase 

OMB Number: 1515-0082 

Form Number: Customs form 226 

Abstract: This collection is required to ensure the collection of reve- 
nue (duty) required on all equipment, parts, or materials purchased, 
and repairs made to U.S. Flag vessels outside the United States. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 2,000 

Estimated Time Per Respondent: 30 minutes 

Estimated Total Annual Burden Hours: 1,000 

Estimated Total Annualized Cost on the Public: N/A 


Dated: March 4, 1999. 


J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 
[Published in the Federal Register, March 10, 1999 (64 FR 11994)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
DECLARATION FOR UNACCOMPANIED ARTICLES 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning Declaration for Unaccompanied Articles. This request for com- 
ment is being made pursuant to the Paperwork Reduction Act of 1995 
(Public Law 104-18; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 10, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 
Customs invites the general public and other Federal agencies to 


comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Declaration for Unaccompanied Articles 

OMB Number: 1515-0087 

Form Number: Customs form 255 

Abstract: This collection is completed by each arriving passenger for 
each parcel or container which is being sent from an Insular Possession 
at a later date. This declaration allows that traveler to claim their ap- 
propriate allowable exemption. 
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Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 7,500 

Estimated Time Per Respondent: 5 minutes 

Estimated Total Annual Burden Hours: 1,250 

Estimated Total Annualized Cost on the Public: N/A 


Dated: March 4, 1999. 
J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 
[Published in the Federal Register, March 10, 1999 (64 FR 11994)] 


PROPOSED COLLECTION; COMMENT REQUEST 


REPORT OF Loss, DETENTION, OR ACCIDENT BY BONDED CARRIER, CARTMAN, 
LIGHTERMAN, FOREIGN TRADE ZONE OPERATOR, OR CENTRALIZED 
EXAMINATION STATION OPERATOR 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning Report of Loss, Detention, or Accident by Bonded Carrier, Cart- 
man, Lighterman, Foreign Trade Zone Operator, or Centralized 
Examination Station Operator. This request for comment is being 
made pursuant to the Paperwork Reduction Act of 1995 (Public Law 
104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 10, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
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suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
yurden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Report of Loss, Detention, or Accident by Bonded Carrier, Cart- 
man, Lighterman, Foreign Trade Zone Operator, or Centralized Ex- 
amination Station Operatot 

OMB Number: 1515-0193 

Form Number: N/A 

Abstract: This collection is required to ensure that any loss or deten- 
tion of bonded merchandise, or any accident happening to a vehicle or 
lighter while carrying bonded merchandise shall be immediately re- 
ported by the cartman, lighterman, qualified bonded carrier, foreign 
trade zone operator, bonded warehouse proprietor, container station 
operator or centralized examination station operator are properly re- 
ported to the port director 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 250 

Estimated Time Per Respondent: 20 minutes 

Estimated Total Annual Burden Hours: 84 

Estimated Total Annualized Cost on the Public: N/A 


Dated: March 4, 1999. 


J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 
{Published in the Federal Register, March 10, 1999 (64 FR 11993)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
NOTICE OF DETENTION 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning Notice of Detention. This request for comment is being made 
pursuant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 10, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 
Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 


suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Notice of Detention 

OMB Number: 1515-0210 

Form Number: N/A 

Abstract: This collection requires a response to the Notice of Deten- 
tion of merchandise and to provide evidence of admissibility to allow 
entry. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 
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Type of Review: Extension (without change) 
Affected Public: Businesses, Individuals, Institutions 
Estimated Number of Respondents: 250 

Estimated Time Per Respondent: 2 hours 

Estimated Total Annual Burden Hours: 500 
Estimated Total Annualized Cost on the Public: N/A 


Dated: March 4, 1999. 


J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 


[Published in the Federal Register, March 10, 1999 (64 FR 11993)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, March 10, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF KNIT PILE FABRIC 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and revoca- 
tion of treatment relating to tariff classification of knit pile fabric. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends to 
modify a ruling letter pertaining to the tariff classification of knit pile 
fabric and revoke any treatment previously accorded by Customs to 
substantially identical transactions. Comments are invited on the cor- 
rectness of the proposed ruling. 


DATE: Comments must be received on or before April 23, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue. 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
located at 1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Branch, (202) 927-2394. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related lies s. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to modify a ruling letter pertaining to the tariff classification of knit pile 
fabric. eee h in this notice Customs is specifically referring to one 
ruling, New York Ruling Letter (NY) C84827, this notice covers any rul- 
ings relating to the specific issue of tariff classification set forth in NY 
C84827, which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing data bases 
for rulings in addition to the one identified. No further rulings have 
been found. This notice will cover any rulings on this issue which may 
exist but have not been specifically identified. Any party who has re- 
ceived an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the issue 
subject to this notice, should advise Customs during this notice period. 
Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C.1625(c)(2)), Customs intends to revoke any treatment previously 
accorded by the Customs Service to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the im- 
porter’s reliance on a ruling issued to a third party, Customs personnel 
applying a ruling of a third party to importations involving the same or 
similar issue, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical 
transactions or of a specific ruling not identified in this notice may raise 
the rebuttable presumption of lack of reasonable care on the part of the 
importer or its agents for importations subsequent to the effective date 
of the final decision on this notice. 

In New York Ruling Letter (NY) C84827, dated July 17, 1998, style 
“Polar Fleece”, a knit pile fabric constructed of a weft knit composed of 
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two yarns, one which forms an extended loop for brushing, was classi- 
fied in subheading 6001.92.0040, Harmonized Tariff Schedule of the 
United States Annotated. This provision encompasses among other 
things, cut pile fabric. This ruling letter is set forth in “Attachment A.” 

A review of the facts in NY C84827 reveals that style “Polar Fleece” is 
not acut pile fabric. As such, Customs, pursuant to 19 U.S.C. 1625(c)(1), 
intends to modify NY C84827, and any other ruling not specifically 
identified on identical or substantially similar transactions to reflect 
the proper classification of the pile fabric in the appropriate subheading 
for looped pile fabrics. Proposed Headquarters Ruling Letter (HQ) 
962160 is set forth in “Attachment B” to this document. Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical trans- 
actions. Before taking this action, consideration will be given to any 
written comments timely received. 


Dated: March 9, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE 
New York, NY, July 17, 1998. 
CLA-2-54:RR:NC:TA:352 C84827 
Category: Classification 
Tariff No. 5407.54.0060, 5407.52.2060, 
5407.61.9970, 5407.61.9930, 
5407.94.2020, 5407.92.2020, 
6002.30.2080, and 6001.92.0040 
Mr. ARASH A. RAMINFAR 
SHASON INC 
4700 Long Beach Avenue 
Los Angeles, CA 90058 


Re: The tariff classification of knit and woven fabric from Korea, China, Turkey, Sri Lan- 
ka, Mexico, and Taiwan. 


DEAR MR. RAMINFAR: 

In your letter dated February 23, 1998 you requested a classification ruling. 

You have submitted five sample fabrics and have requested classifications on these five 
as well as fabrics with the exact same construction which vary only by having been dyed a 
single uniform color instead of having been printed as in the case of four of the samples you 
submitted. The first sample, designated as style Koshibo, is a plain woven printed fabric 
composed of 100% textured filament polyester yarns. It is constructed using 75 denier tex- 
tured filament yarns in the warp and 150 denier textured filament yarns in the filling. 
Weighing approximately 175 g/m“, this fabric will be imported in 150 centimeter widths. In 
addition to the sample submitted, you intend to import a fabric with the same style name 
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and construction but which has been dyed a single uniform color instead of having being 
printed 

~ Style Peach Skin is a plain woven printed fabric. Laboratory analysis indicates that this 

| ny f 65.7% filament polyester and 34.3% staple polyester. It contains 

meter in the warp and 25.6 single yarns per centimeter in the 

this fabric will be imported in 113 centimeter widths. Based on 

toms Laboratory, the average yarn number for this item has 

been calcul ito to be 58 in the metric system. This product will also be imported ina varia- 
tion where it will be dyed a single uniform color. 

Style Dobby Georgette is a dobby woven printed fabric composed of 100% non-textured 
ilament polyester. This product is manufactured with 75 denier yarnsin both the warp and 
the filling. The data you submitted indicates that the yarns have been twisted 2160 turns 
per meter. We ng 115 g/m2, this item will be imported in 113 centimeter widths. This 
fabric will also be imported in a variation where it will be dyed a single uniform color. 

Style Polar Fleece isa printed knit pile fabric composed of 100% polyester. It is character- 

ined by having been weft knit by employing two yarns, one of which f forms an extended loop 

Both sides of the fabric are brushed. Weighing 260 g/m2, this fabric will be 

imported in 155 centimeter widths. This fabric will also be impor ted dyed asingle uniform 
color 

Style Mini Ottoman is a dyed knitted fabric manufactured on a circular knitting ma- 
chine. Your correspondence indicates that this fabric is composed of 95% polyester and 5% 
spe er 

The applicable subheading for the style Koshibo that has been printed will be 
5407.54 0060 ), Harmonized Tariff Schedule of the United States (HTS), which provides for 
woven fabric of synthetic filament yarn, including woven fabrics obtained from materials of 

heading 5404, other woven fabrics, containing 85 percent or more by a of textured 
poly ester filaments, printed, weighing more than 170 g/m?. The duty rate will be 16.2 per- 
cent ad valorem 

The applicable subheading for the style Koshibo that has been dyed asingle uniform col- 
or will be 5407.52.2060, Harmonized Tariff Schedule of the United States (HTS), which 
provides for woven fabricofsynthetic filament yarn, including woven fabrics obtained from 
materials of heading 5404, other woven fabrics, containing 85 percent or more by weight of 
textured polyester filaments, dyed, weighing more than 170 g/m2: The duty rate will be 16.2 
percent ad valorem 

The applicable subheading for the style Peach Skin that has been printed will be 
5407.94.2020, Harmonized Tariff Schedule of the United States (HTS), which provides for 
woven fabric of synthetic filament yarn, including woven fabrics obtained from materials of 
heading 5404, other woven fabrics, printed, other, other, poplin or broadcloth. The duty 

rate will be 16 2 percent ad valorem 

The applicable subheading for the style Peach Skin that has been dyed a single uniform 
color will be 5407.92.2020, ue monized Tariff Schedule of the United States (HTS), which 
asec a woven fabricofsynthetic filament yarn, including woven fabrics obtained from 
materials of heading 5404, other woven fabrics, dyed, other, other, poplin or broadcloth. 
The duty rate will ed 16.2 percent ad valorem. 

The applicable subheading for the style Dobby Georgette that has been printed will be 
5407.61.9970, Harmonized Tariff Schedule of the United States (HTS), which provides for 
woven fabric of synthetic filament yarn, including woven fabrics obtained from materials of 
heading 5404, other woven fabrics, containing 85 percent or more by weight of polyester 
filaments, containing 85 percent or more by weight of non-textured polyester filaments, 
other, other, printed, weighing not more than 170 g/m?, other. The duty rate will be 16.2 
percent ad valorem. 

The applicable subheading for the style Dobby Georgette that has been dyed asingle uni- 
form color will be 5407.61.9930, Harmonized Tariff Schedule of the United States (HTS), 
which provides for woven fabric of synthetic filament yarn, including woven fabrics ob- 
tained from materials of heading 5404, other woven fabrics, containing 85 percent or more 
by weight of polyester filaments, containing 85 percent or more by weight of non-textured 
polyester filaments, other, other, dyed, weighing not more than 170 g/m, other. The duty 
rate will be 16.2 percent ad valorem. 

The applicable subheading for both the printed and dyed Polar Fleece will be 
6001.92.0040, Harmonized Tariff Schedule of the United States (HTS), which provides for 
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pile fabrics * * * other, of man-made fibers, other, other. The duty rate will be 18.6 percent 
ad valorem 

The applicable subheading for style Mini Ottoman will be 6002.30.2080, Harmonized 
Tariff Schedule of the United States (HTS), which provides for other knitted or crocheted 
fabrics, of a width exceeding 30 cm, containing by weight 5 percent or more of elastomeric 
yarn or rubber thread, containing elastomeric yarn, other. The duty rate will be 7.6 percent 
id valorem 

Both the printed and dyed versions of style Koshibo fall within textile category designa- 
tion 620. Based upon international textile trade agreements products of Korea or Chinaare 
subject to quota and the requirement of a visa. Products from Turkey and Mexico are not 
subject to visa or quota restraints 

Both the printed and dyed versions of style Peach Skin fall within textile category desig- 
nation 625. Based upon international textile trade agreements products of Korea, China 
and Turkey are subject to quota and the requirement of a visa. Products of Mexico are not 
subject to visa or quota restraints. 

Both the printed and dyed versions of style Dobby Georgette fall within textile category 
designation 619. Based upon international textile trade agreements products of Korea and 
China are subject to quota and the requirement of a visa. Products of Sri Lanka are subject 
to a visa requirement while products of Turkey and Mexico are not subject to quota or visa 
restraints. 

Both the printed and dyed versions of style polar fleece fall within textile category desig- 
nation 224. Based upon international textile trade agreements products of Taiwan are sub- 
ject to quota and the requirement of a visa. 

Style Mini Ottoman falls within textile category designation 222. Based upon interna- 
tional textile trade agreements products of Taiwan are subject to quota and the require- 
ment of a visa. Products of Turkey are not subject to quota or visa restraints. 

The designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Part categories 
are the result of international bilateral agreements which are subject to frequent renegoti- 
ations and changes. To obtain the most current information available, we suggest that you 
check, close to the time of shipment, the Status Report on Current Import Quotas (Re- 
straint Levels), an internal issuance of the U.S. Customs Service, which is available for in- 
spection at your local Customs office 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Alan Tytelman at 212-466-5896. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE 
Washington, DC. 
CLA-2 RR:CR:TE 962160 jb 
Category: Classification 
Tariff No. 6001.22.0000 
Mr. ARASH A. RAMINFAR 
SHASON INC 
4700 Long Beach Avenue 
Los Angeles, CA 90058 


Re: Classification of knit pile fabric; modification of New York Ruling Letter (NY) C84827. 
DEAR MR. RAMINFAR 

On July 17, 1998, our New York office issued to you New York Ruling Letter (NY) 
C84827, classifying five styles of knit and woven fabrics under the Harmonized Tariff 
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Schedule of the United States (HTSUS). This letter is to inform you that although the clas- 

sification determinations given for four of those styles, “Koshibo”, “Peach Skin”, “Dobby 

Georgette”, and “Mini Ottoman” are correct, the determination at the subheading level for 
, I is in error, and as such is modified as per the analysis set forth below 


‘e”, is described as a printed knit pile fabric com 
yester, weighing 260 g/m“, and imported in 155 centimeter widths. 
ed by having been weft knit by employing two yarns, one which 

loop for brushing. Both sides of the fabric are brushed 
s merchandise was classified in subheading 6001.92.0040, HTSUSA, in 
“pile fabrics, including “long pile” fabrics and terry fabrics, knitted or 
f man-made fibers: other: other.” This is a provision which encompasses 

5 cut 


yroper classification for the subject merchandise? 


ion of merchandise under the Harmonized Tariff Schedule of the United 
notated (HTSUSA) is governed by the General Rules of Interpretation (GRI’s) 

| requires that classification be determined according to the terms of the headings and 
slative section or chapter notes, taken in order. Where goods cannot be classified sole- 
he basis of GRI 1, the remaining GRI’s will be applied, in the order of their appear- 


1 determining the proper classification determination for this merchandise we must 
analyze the construction of the fabric, that is, the structure of the fabric at the time of the 
knitting process. Heading 6001, HTSUS, provides for pile fabrics, including “long pile” fab- 
rics and terry fabrics, knitted or crocheted. The EN to heading 6001, HTSUS, state that the 
products of this heading are obtained by knitting. The methods of production mainly used 
to knit these products are as follows: 

(1) acircular knitting machine produces a knitted fabric in which, by means of an 
additional yarn, protruding loops are formed; afterwards the loops are cut to form a 
pile and thus give a velvet-like surface; 

2) aspecial warp knitting machine knits two fabrics face to face with acommon pile 
yarn; the two fabrics are then separated by cutting to produce two knitted fabrics with 

a cut pile; 

(3) textile fibres from a carded sliver are inserted into the loops of a knitted ground 
fabric as it is formed (“long pile” fabrics); 

(4) textile yarn to form loops (“imitation terry fabrics”) (see General Explanatory 
Note). Such fabrics have rows of chain stitches on the back of the fabric and they differ 
from the pile fabrics of heading 58.02, which are characterized by rows of stitches hav- 
ing the appearance of running stitches along the length of the back of the fabric. 

Customs has stated in the past that in order for a fabric to be classified as “pile” it must 
feature both the requisite construction ofa “pile fabric” anda “pile-like” appearance. With 
respect to its construction, the subject merchandise fits squarely within the parameters 
outlined in (4), that is, at the time of the knitting process what results is “textile yarns to 
form loops”. Additionally, it is these “loops”, formed as a result of the knitting process 
which gives the fabric its “pile-like” appearance. Thus, at the heading level, this merchan- 
dise is properly classified as a pile fabric in heading 6001, HTSUS. 

Heading 6001, HTSUS, at the subheading level, provides for different types of “pile fab- 
rics”, as for example, long pile, looped pile, and cut pile fabrics. As we have determined that 
this fabric qualifies as a “pile” due to its construction and appearance, that is, asa result of 
the textile yarn forming loops, it is not a “cut pile fabric”. As such, the determination in NY 
C84827 classifying this merchandise as cut pile, is incorrect. The correct classification for 
this merchandise is as a looped pile fabric. 


Holding: 


NY C84827 is modified with respect to style “Polar Fleece” to reflect the proper classifi- 
cation of this merchandise as a looped pile fabric. 

The subject merchandise is properly classified in subheading 6001.21.0000, HTSUSA, 
which provides for “pile fabrics, including “long pile” fabrics and terry fabrics, knitted or 
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crocheted: looped pile fabrics: of man-made fibers.” The applicable general column onerate 
of duty is 18.4 percent ad valorem and the quota category is 224. 

The designated textile and apparel category may be subdivided into parts. Ifso, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
negotiations and changes, we suggest that your client check, close to the time of shipment, 
the Status Report On Current Import Quotas (Restraint Levels), an issuance of the U.S. 
Customs Service, which is updated weekly and is available at the local Customs office 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements 

JOHN DURANT 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO NAFTA 
ELIGIBILITY 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and revoca- 
tion of treatment relating to NAFTA eligibility. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends to 
modify a ruling pertaining to NAFTA eligibility and revoke any treat- 
ment previously accorded by Customs to substantially identical trans- 


actions. Comments are invited on the correctness of the proposed 
ruling. 


DATE: Comments must be received on or before April 23, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue. 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textiles Branch, (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 


North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
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Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly 

i 


y 
is 


, the law imposes a greater obligation on Customs to provide the 
public 


ic with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 USS.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to modify a ruling letter pertaining to the NAFTA eligibility of blan- 
kets. Although in this notice Customs is specifically referring to one rul- 
ing, New York Ruling Letter (NY) B82292, this notice covers any 
rulings relating to the specific issue of NAFTA eligibility set forth in NY 
B82292 which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing data bases 
for rulings in addition to the one identified. No further rulings have 
been found. This notice will cover any rulings on this issue which may 
exist but have not been specifically identified. Any party who has re- 
ceived an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the issue 
subject to this notice, should advise Customs during this notice period. 
Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations involving the same or 
similar issue, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical 
transactions or of a specific ruling not identified in this notice may raise 
the rebuttable presumption of lack of reasonable care on the part of the 
importer or its agents for importations subsequent to the effective date 
of the final decision of this notice. 

New York Ruling Letter (NY) B82292, dated March 12, 1997, ad- 
dressed the country of origin and eligibility under the North American 
Free Trade Agreement (NAFTA) of blankets composed of 85 percent 


] 
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acrylic and 15 percent polyester woven fabric. This letter is set forth in 
“Attachment A” to this document. Although the country of origin analy- 
sis determination in that letter is correct, an incorrect determination 
was given with respect to the NAFTA eligibility of that merchandise. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify NY 
B82292, and any other ruling not specifically identified on identical or 
substantially similar transactions to reflect the proper NAFTA deter- 
mination pursuant to the analysis set forth in Proposed Headquarters 
Ruling Letter (HQ) 962383 (see “Attachment B” to this document). Ad- 
ditionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke 
any treatment previously accorded by Customs to substantially identi- 
cal transactions. Before taking this action, consideration will be given 
to any written comments timely received. 

Dated: March 8, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
New York, NY, March 12, 1997 
CLA-2-RR:NC:TA:349 B82292 
Category: Classification 
Mk. PETER J. FITCH 
FITCH, KING AND CAFFENTZIS 
116 John Street 
New York, NY 10038 
Re: Classification, status under the North American Free Trade Agreement (NAFTA) and 
country of origin determination for blankets; 19 CFR 102.21(c)(2); tariff shift; Article 
509. 
DEAR Mk. FITCH 
This isin reply to your letters dated February 6 and 25, 1997, on behalf of NOVATEXTIL 
RIVER HNOS y ASOS. S.A. DE C.V,, requesting a classification, status under the NAFTA 
and country of origin determination for blankets which will be imported into the United 
States. 


Facts: 


The subject merchandise consists of an 85 percent acrylic and 15 percent polyester wo- 
ven blanket. A sample of the blanket was not submitted. The manufacturing operations for 
the blanket are as follows: 


Germany: 

~acrylic staple fiber or acrylic filament tow is manufactured and exported to Mexico. 
Mexico: 

-acrylic fiber and polyester fiber of Mexican origin are spun into yarn 

-the blended yarn is woven into fabric. 

-fabric is printed with various designs and napped 

—fabric is cut and sewn into blankets. 
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y 
LSSUE 


What are the classification, eligibility under NAFTA and country of origin of the subject 


merchandise 
Classification 


The applicable subheading for the blanket will be 6301.40.( 0010, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA), which provic og for blankets (othe 
than electric blankets) and traveling rugs, of synthetic fibers: woven. The general rate of 
duty will be 11.6 percent ad valorem 


sibility 


e subject blanket undergoes processing operations in Mexico, which is a country pro 
or under the North American Free Trade Agreement (NAFTA). General Note 12, 
ncorporates Article 401 of the North American Free Trade Agreement (NAF 
2(a) provides, in pertinent part 


(ii) Goods inate in the territory of a NAFTA party under subdivision (b) of 
ee te ant ra the at oon fy to be marked as goods of Mexico under the ter msof the mark 
ing rules * * * and are entered under a subheading for which a rate of duty appears in 
the “Special” subcolumn followed by the symbol “MX” in parentheses, are eligible for 
such duty rate 


Accordingly, the blanket at issue will be eligible for the “Special” “MX” rate of duty pro 
vided it isa NAFTA ‘ ‘originating’ good under General Note 12(b), HTSUSA, and it quali- 
fies to be marked as a good of Mexico. Note 12(b) provides, in pertinent part 
For the purposes of this note, goods imported into the customs territory of the United 
States are eligible for the tarifftreatment and quantitative limitations set forth in the tariff 
schedule as “goods originating in the territory of a NAFTA party” only if— 
(i) they are goods wholly obtained or produced entirely in the territory of Canada 
Mexico and/or the United States; or 
(ii) they have been transformed in the territory of Canada, Mexico and/or the United 
States so that 
(A) except as provided in subdivision (f) of this note, each o fthe non-originating 
materials used in the production of such goods annette: in tariff classi- 
fication described in subdivisions (r), (s) and (t) of this note or the rules set forth 
therein, or, 
(B) the goods otherwise satisfy the applicable requirements of subdivisions (r) 
(s) and (t) where no change in tariff classification is required, and the goods satisfy 
all other requirements of this note; or 
(iii) they are goods produced entirely in the territory of Canada, Mexico and/or the 
United States exclusively from originating materials; or 


The creation of the woven fabric from staple fibers or filament tow converts the foreign 
fiber into an originating material. As the subject blanket is made entirely in the territory of 
Mexico using materials which themselves were originating, it meets the criteria set out in 
General Note 12(b)(iii). Accordingly, the blanket qualifies as a good originating in the terri- 
tory ofa NAFTA party. Assuming that the blanket qualifies to be marked as a good of Mexi- 
co, it is entitled to the special “MX” duty rate, provided that a Certificate of Origin is 
completed and submitted in accordance with 19 CFR 181.11. 


Country of Origin: 


On December 8, 1994, the President signed into law the Uruguay Round Agreements 
Act. Section 334 of that Act (codified at 19 U.S.C. 3592) provides new rules of origin for tex- 
tiles and apparel entered, or withdrawn from warehouse, for consumption, on and after 
July 1, 1996. On September 5, 1995, Customs published Section 102.21, Customs Regula- 
tions, in the Federal Register, implementing Section 334 (60 FR 46188). Thus, affective 
July 1, 1996, the country of origin of a textile or apparel product shall be determined by 
sequential application of the general rules set forth in paragraphs (c)(1) through (5) of Sec- 
tion 102.21. 

Paragraph (c)(1) states that “The country of origin of a textile or apparel product is the 
single country, territory, or insular possession in which the good was wholly obtained or 
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produced.” As the subject merchandise is not wholly obtained or produced in asingle cour 
try, territory or insular possession, paragraph (c)(1) of Section 


2.21 is inapplicable 
Paragraph (c)(2) states that “Where the country of origin of a textile or apparel y 


| product 
cannot be determined under paragraph (c)(1) of this section, the country of ori j 


I 1 of the 
good isthe sit gle country, territory, or insular possession In W hich each of the foreign mate 


rials incorporated in that good underwent an applicable change in tariff classification, and 


or met any other requirement, specified for the good in paragraph (e) of this sectior 
Paragraph (e) in pertinent part states that “The following rules shal 

of determining the country of origin of a textile ora 

of this section” 


HTSUS uriff shift and/or other requirements 


6301-6306 The country of origin of a good classifiable under heading 6301 is the 


try, territory, or insular possession in which the fabric comprising 


1e good was made formed by a fabric making process 


t 
| 
As the fabric comprising the blanket is formed in asingle country, that is, Mexico, < 


terms of the tariff shift requirement, country or origin is conferred in Mexico 
Holding 
r } } 


The subject blanket is classified in subheading 6301.40.0010, HTSUSA, which provides 


for blankets (other than electric blankets) and traveling rugs, of synthetic fibers, woven 


The country of origin of the blanket is Mexico. It will be entitled to the NAFTA “MX” 
special duty rate of 4.5 percent ad valorem upon compliance with all applicable laws, regu- 
lations and agreements 

The holding set forth above applies only tothe specific factual situation and merchandise 
identified in the ruling request. This position is clearly set forth in section 19 CFR 


t 
181.100(a)(2). This sections states that a ruling letter, either directly, by reference, or by 


implication, is accurate and complete in every material respect 
his ruling is being issued under the provisions of Part 181 of the Customs Regulations 
(19C.ER. 181). Should it be subsequently determined that the information furnished is not 
complete and does not comply with 19 CFR 181.100(a)(2), the ruling will be subject to modi- 
fication or revocation. In the event there is a change in the facts previously furnished, this 
may affect the determination of country of origin and the NAFTA eligibility. Accordingly, if 
there is any change in the facts submitted to Customs, it is recommended that anew ruling 
request be submitted 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist John Hansen at 212-466-5854. 

PAUL K. SCHWARTZ 

Chief, Textiles & Apparel Branch, 


National Commodity Specialist Division 
a f 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE 
Washington, DC 
CLA-2 RR:CR:TE 962383 jb 
Category: Classification 
MR. PETER J. FITCH 
FITCH, KING AND CAFFENTZIS 
116 John Street 
New York, NY 10038 
Re: Modification of NY B82292; status under the North American Free Trade Agreement; 
Article 509. 
DEAR MR. FITCH 
On March 12, 1997, our New York office issued to you New York Ruling Letter (NY) 
B82292, on behalf of your client, Novatextil Rivera Hnos y Asos, S.A. deC.V,, regarding the 
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country of origin and eligibility under the North American Free Trade Agreement (NAF 
A) of certain blankets. A review of the facts in NY B82292 has revealed that although part 
of the analysis set forth in that ruling is correct, that is, as pertains to the country of origin 


5 


determination, the analysis addressing NAFTA eligibi bitey te tn -rror. Accordingly. this rul 


rul 
r will set forth the proper NAFTA ang alysis : and determination for this merchan 


rchandise at issue consists of blankets composed of 85 percent acrylic and 15 per 
woven fabric. The manufacturing operations are as follows 


ylic staple fiber or acrylic filament tow is manufactured and exported to Mexico 
Mexico 
acrylic fiber of German origin and polyester fiber of Mexican origin are spun into 
yarn 
the blended yarn is woven into fabric 
fabric is printed with various designs and napped 
a is cut and sewn into blankets 


that the creation of shes woven fabric from staple fibers or filament tow converted the for- 
eign fiber into an originating material. As such, the blanket was stated to be made entirely 
in the territory of Mexico and satisfying the criteria set forth in General Note 12(b)(iii) 
rhis statement however, is not correct. That analysis assumed that when the aia fiber 
was spun into yarn in Mexico, the y yarn became originating. As such, General Note 
12(b)(iii) is not applicable under these circumstances. Accordingly, the analysis should 
have continued to the applicable tariff shift for that merchandise, as is set forth below. 


Issue 
What is the NAFTA eligibility for the subject merchandise? 


Law and Analysis 


lhe subject blankets undergo processing operations in Mexico which is a country pro- 


vided for under the North American Free Trade Agreement (NAFTA). General Note 12, 


HTSUSA, incorporates Article 401 of the North American Free Trade : Agreement (NAF- 
TA) into the HTSUSA. Note 12(a) provides, in pertinent part: 


* 


(ii) Goods that originate in the territory of a NAFTA party under subdivision (b) of 
this note and that qualify to be marked as goods of Mexico under the terms of 
the marking rules * * * and are entered under a subheading for which a rate of duty 
appears in the “Special” subcolumn fol — by the symbol “MX” in parentheses, are 
eligible for such duty rate * * *. [Emphasis added] 


Accordingly, the blankets at issue will be eligible for the “Special” “MX” rate of duty pro- 
vided they are NAFTA “originating” goods under General Note 12(b), HTSUSA, and they 
qualify to be marked as goods of Mexico. Note 12(b) provides in pertinent part, 


For the purposes of this note, goods imported into the customs territory of the United 
States are eligible for the tarifftreatment and quantitative limitations set forth in the 
tariff schedule as “goods originating in the territory of a NAFTA party” only 
if— 

(i) they are goods wholly obtained or produced entirely in the territory of Canada, 
Mexico and/or the United States; or 


(ii) they have been transformed in the territory of Canada, Mexico and/or the United 
States so that— 

(A) except as provided in subdivision (f) of this note, each of the non-originating 
materials used in the production of such goods undergoes a change in tariff classi- 
fication described in subdivisions (r), (s) and (t) of this note or the rules set forth 
therein, or 

(B) the goods otherwise satisfy the applicable requirements of subdivisions (r), 


(s) and (t) where nochange in tariff classification is required, and the goods satisfy 
all other requirements of this note; or 


(iii) they are goods produced entirely in the territory of Canada, Mexico and/or the 
United States exclusively from originating materials; or 
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The subject German fiber, when spun into yarn in Mexico, becomes a yarn of chapter 5 
The appropriate chapter rule for this merchandise, under subdivision (t), chapter 55 
General Note (GN) 12, states that: 


5. 
l, 


A change to heading 5501 through 5511 from any other chapter, except from headings 
5201 through 5203 or 5401 through 5405. 
Asacrylic staple fiber or acrylic filament tow is classified in chapter 55, the non-originating 
material does not meet the tariff shift and does not become “originating” for NAFTA pur- 
poses. 

We thus proceed to the appropriate tariff shift analysis for the subject merchandise. In 
this case, the subject merchandise qualifies as a good of Mexico only if the good has been 
transformed in Mexico such that the non-originating material (acrylic staple fiber or fila- 
ment tow from Germany) undergoes the applicable change in tariff classification. 

The subject blankets are classified in heading 6301, Harmonized Tariff Schedule of the 
United States (HTSUS), which provides for, among other things, blankets of synthetic fib- 
ers. For merchandise classifiable in this heading subdivision (t), chapter 63.1, GN 12, 
states that: 

Achange to headings 6301 through 6302 from any other chapter, except from headings 
5106 through 5113, 5204 through 5212, 5307 through 5308 or 5310 through 5311, 
chapters 54 through 55, or headings 5801 through 5802 or 6001 through 6002, pro- 
vided that the good is both cut (or knit to shape) and sewn or otherwise assembled in 
the territory of one or more of the NAFTA parties. 


In the case of the subject blankets, when the non-originating material from Germany 
enters Mexico it is classifiable in chapter 55. As this chapter is excepted by subdivision (t), 
chapter 63.1, GN 12, the non-originating material does not undergo the requisite change in 
tariff classification. As such, the blankets do not qualify for the NAFTA preference. 
Holding: 


Accordingly, NY B82292 is modified to reflect that the subject blankets are not NAFTA 
eligible. 


JOHN DURANT 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO COUNTRY OF ORIGIN 
DETERMINATION OF BACKPACKS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of and treatment relating to 
country of origin of backpacks. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends to 
revoke a ruling pertaining to the country of origin of backpacks and any 
treatment previously accorded by Customs to substantially identical 


transactions. Comments are invited on the correctness of the proposed 
ruling. 


DATE: Comments must be received on or before April 23, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
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Attention: Textile Classification Branch, 1300 Pennsylvania Avenue, 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Branch, (202) 927-2394. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to revoke a ruling letter pertaining to the country of origin of back- 
packs. Although in this notice Customs is specifically referring to one 
ruling, New York Ruling Letter (NY) D81322, this notice covers any rul- 
ings relating to the specific issue of country of origin set forth in NY 
D81322, which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing data bases 
for rulings in addition to the one identified. No further rulings have 
been found. This notice will cover any rulings on this issue which may 
exist but have not been specifically identified. Any party who has re- 
ceived an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the issue 
subject to this notice, should advise Customs during this notice period. 
Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
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plying a ruling of a third party to importations involving the same or 
similar issue, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical 
transactions or of a specific ruling not identified in this notice may raise 
the rebuttable presumption of lack of reasonable care on the part of the 
importer or its agents for importations subsequent to the effective date 
of the final decision on this notice. 

In New York Ruling Letter (NY) D81322, dated September 16, 1998, 
the country of origin of a backpack composed of polyester fabric and a 
suede leather bottom panel was decided based on section 102.21(c)(4) of 
the Customs Regulations (19 CFR 102.21(c)(4)), set forth in “Attach- 
ment A” to this document. Section 102.21(c)(4) states that the country 
of origin is the single country in which the most important assembly or 
manufacturing process occurred. Pursuant to section 102.21(c)(4) it 
was determined that the country of origin for that merchandise was 
China. Although the analysis used in NY D81322 is correct, a review of 
the manufacturing operations in NY D81322 reveals that the origin de- 
termination given therein is in error. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
D81322, and any other ruling not specifically identified on identical or 
substantially similar transactions to reflect the proper country of ori- 
gin of the backpacks pursuant to the analysis set forth in Proposed 
Headquarters Ruling Letter (HQ) 962288 (see “Attachment B” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs in- 
tends to revoke any treatment previously accorded by Customs to sub- 
stantially identical transactions. Before taking this action, 
consideration will be given to any written comments timely received. 


Dated: March 9, 1999. 
JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE 
New York, NY, September 16, 1998. 
CLA-2-RR:NC:3:341 D81322 
Category: Classification 
Ms BarRBARA Y. WIERBICKI 
SERKO & SIMON LLP 
One World Trade Center Suite 3371 
New York, NY 10048 
Re: Classification and country of origin determination for backpacks; 19 C.FR. 
§102.21(c)(4) 
DEAR Ms. WIERBICKI 
This is in reply to your letters dated June 23 and August 7, 1998 requesting a classifica- 
tion and country of origin determination for a nylon backpack imported into the United 
States. The request is on behalf of Accessory Network Group. 
Facts: 


The subject merchandise consists of an unidentified style of a backpack manufactured of 
man-made textile materials and suede leather. The backpack is approximately 15” in 
height, 11” in width and 5.5” deep. The front, back, and two sides are of polyester fabric and 
the bottom panel is of asuede leather. The front panel has a zippered pouch which measures 
10.5” wide, 8” high and 1.5 inches deep. The pouch is trimmed with a small panel of suede 
leather. There is the male half of a slider buckle with woven textile tab sewn to the front in 
the same assembly process that the pouch is affixed to the bag. There is a zippered pocket 
on the front of the pouch approximately 9” by 5.5”. The bag hasa top flap of polyester fabric 
and leather trim. The flap is fabricated with zippered pocket which is trimmed with an un- 
identified fabric decorative tape. The flap has the female half ofa side release buckle sewn 
on by means of a woven textile tab. The slider buckle is used to secure the flap. The top of 
the bag has a drawstring closure with plastic cord lock enclosed in a gathered textile top. 
The rear of the backpack has standard double padded shoulder straps, with woven polypro- 
pylene (PP) straps and plastic three bar slides affixed, sewn to the top and bottom. There is 
a woven PP handle affixed to the top rear at a point where the flap joins the bag body. A 
matching woven PP tape covers the seam where the top handle and the shoulder straps are 
sewn under the top flap. All interior edges are finished with Polyvinyl Chloride (PVC) edg- 
ing. 

You have indicated that polyester fabric is sourced in Taiwan and the balance of the com- 
ponents are purchased in China. Components such as nylon zippers, plastic buckles, woven 
PP straps and tapes, foam and PVC binding will be sourced in Indonesia. The suede materi- 
al will be sourced in China 

The manufacturing operations for the backpacks are as follows: 

China: 

1. The fabric piece goods and suede leather are cut to shape and notched forming the 
basic bag body components. 

2. The front zippered pouch with suede trimmed zipper pocket is fabricated and af- 
fixed to the front bag panel. 

3. The flap with zipper pocket is fabricated by sewing together a backing of rayon 
satin fabric, middle layer of paperboard stiffener, an inner lining of PVC sheeting and 
upper and lower panels of the polyester material. The upper and lower polyester pan- 
els are finished with nylon coil zipper tapes and a zipper pull is affixed. The female por- 
tion of the slider lock is affixed to the flap by means of alength of the woven PP tape and 
a small leather patch is used to reinforce the stress point and ornament the flap. 

4. The double foam padded shoulder straps are fabricated from the polyester fabric, 
PP straps and adjustable buckles. The top woven PP handle is cut to length. The fin- 
ished shoulder straps and handle are affixed to the bottom of the flap ina single process 
wherein a length of woven fabric overlay is sewn across the top of the flap. 

5. The bottom suede panel is fabricated by joining two sewing together at the middle 
and finishing with a nylon lining material. 

6. Create drawstring top by folding and sewing the top nylon material. Fabricate the 


drawstring by assembling the cord lock to the cord and knotting the ends. Insert the 
finished cord within the top. 
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Taiwan: 
. Sew the finished back panel to the finished leather bottom. 
2. Sew the finished front panel to the bottom panel. 
Sew the side panels to bottom panel 
4. Sew four vertical side seams joining each panel 
Affix the finished drawstring section to the top. 
Sew the finished flap with straps and handle to the back. 


Issue: 
What are the classification and country of origin of the subject merchandise? 
Classification: 


The applicable subheading for the nylon backpack will be 4202.92.3020, Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), which provides for travel, 
sport and similar bags with outer surface of textile materials, of man-made fibers, back- 
packs. The rate of duty will be 19 percent ad valorem. 

Goods classified within tariff number 4202.92.3020, HTSUSA, fall within textile catego- 
ry designation 670. The designated textile and apparel categories may be subdivided into 
parts. Ifso, visa and quota requirements applicable to the subject merchandise may be af- 
fected. Part categories are the result of international bilateral agreements which are sub- 
ject to frequent renegotiations and changes. To obtain the most current information 
available, we suggest that you check, close to the time of shipment, the Status Report on 
Current Import Quotas (Restraint Levels), an internal issuance of the U.S. Customs Ser- 
vice, which is available for inspection at your local Customs office. 


Country of Origin—Law and Analysis: 


On December 8, 1994, the President signed into law the Uruguay Round Agreements 
Act. Section 334 of that Act (codified at 19 U.S.C. $3592) provides new rules of origin for 
textiles and apparel entered, or withdrawn from warehouse, for consumption, on and after 
July 1, 1996. On September 5, 1995, Customs published Section 102.21, Customs Regula- 
tions, in the Federal Register, implementing Section 334 (60 FR 46188). Thus, effective 
July 1, 1996, the country of origin of a textile or apparel product shall be determined by 


sequential application of the general rules set forth in paragraphs (c)(1) through (5) of Sec- 
tion 102.21. 

Paragraph (c)(1) states that “The country of origin of a textile or apparel product is the 
single country, territory, or insular possession in which the good was wholly obtained or 
produced.” As the subject merchandise is not wholly obtained or produced in a single coun- 
try, territory or insular possession, paragraph (c)(1) of Section 102.21 is inapplicable. 

Paragraph (c)(2) states that “Where the country of origin of a textile or apparel product 
cannot be determined under paragraph (c)(1) of this section, the country of origin of the 
good is the single country, territory, or insular possession in which each of the foreign mate- 
rials incorporated in that good underwent an applicable change in tariff classification, and 
or met any other requirement, specified for the good in paragraph (e) of this section:” 

Paragraph (e) in pertinent part states that “The following rules shall apply for purposes 
of determining the country of origin of a textile or apparel product under paragraph (c)(2) 
of this section”: 

HTSUS Tariff shift and/or other requirements 

4202.92.15-4202.92.30 A change subheading 4202.92.15 through 4202.92.30 from 
any other heading provided that the change is the result of 
the good being wholly assembled in a single country or insu- 
lar possession. 

The backpacks are not wholly assembled in a single country or insular possession. Ac- 
cordingly, as the backpacks do not meet the tariff shift, Section 102.21(c)(2) is inapplicable. 

Section 102.21(c)(3) states that, “Where the country of origin of a textile or apparel prod- 
uct cannot be determined under paragraph (c)(1) or (2) of this section”: 


(i) If the good was knit to shape, the country of origin of the good is the single coun- 
try, territory, or insular possession in which the good was knit; or 

(ii) Except for goods of heading 5609, 5807, 5811, 6213, 6214, 6301 through 6306, 
and 6308, and subheadings 6209.20.5040, 6307.10, 6307.90, and 9404.90, if the good 
was not knit to shape and the good was wholly assembled in a single country, territory, 
or insular possession, the country of origin of the good is the country, territory, or insu- 
lar possession in which the good was wholly assembled. 
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As the subject merchandise is neither knit, nor wholly assembled in a single country, Sec- 
tion 102.21(c)(3) is inapplicable 

Section 102.21(c)(4) states, “Where the country of origin of a textile or apparel product 
cannot be determined under paragraph (c)(1), 


» 1 } 
ot the good ist 


2) or (3) of this section, the country of origin 
he single country, territory or insular possession in which the most impor- 
tant assembly or manufacturing process occurred” 

In the case of the subject merchandise, the unassembled subassemblies, fabricated in 
China, are an otherwise complete backpack and constitute(s) the most important assembly 
or manufacturing process(es). Customs decision 960803, April 14, 1998, wherein a sub- 


stantially similar process is described, is noted. Accordingly, the country of origin of the 
backpacks is China 


The country of origin of the backpack is China. Based upon international textile trade 
agreements products of China are subject to quota and the requirement of a visa 

Che holding set forth above applies only tothe specific factual situation and merchandise 
identified in the ruling request. This position is clearly set forth in section 19 C.FR. 
§177.9(b)(1). This sections states that a ruling letter, either directly, by reference, or by im- 
plication, is accurate and complete in every material respect. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 

(19 CFR 177). Should it be subsequently determined we the information furnished is not 
oh and does not comply with 19 C.FR. §177.9(b)(1), the ruling will be peacernerpa’ 
fication or revocation. In the event there isa change in the facts previously furnished, this 
ais affect the determination of country of origin. Accordingly, if there is any change in the 
facts submitted to Customs, it is peepee that a new ruling request be submitted in 
accordance with 19 C.FR. §177.2 

A copy of the ruling or the ie number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Kevin Gorman at 212-466-5893. 

ROBERT B. SWIERUPSKI 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Custos SERVICE, 
Washington, DC. 
2 RR:CR:TE 962288 jb 
Category: Classification 
BARBARA Y. WIERBICKI, ESQ 
SERKO & Simon LLP 
One World Trade Center, Suite 3371 
New York, NY 10048 
Re: Revocation of NY D81322; country of origin of backpacks. 
DEAR MS. WIERBICKI 
On September 16, 1998, our New York office issued to you New York Ruling Letter (NY) 
D81322, on behalf of your client, Accessory Network Group, regarding the country of ori- 
gin of certain backpacks. A review of the facts in NY D81322 has revealed that although 
part of the analysis set forth in that ruling is correct, the origin determination is in error. 
Additionally, because of an apparent misunderstanding regarding the facts based upon 
your August 7, 1998, letter, although NY D81322 indicates that some of the manufacturing 
operations occur in Taiwan, you indicate that none of the operations occur in Taiwan, but 
instead in Indonesia. Accordingly, this letter will set out the proper country of origin deter- 
mination for the subject merchandise. 
Facts: 


The merchandise, for which formerly no style number was given, but which you now in- 
dicate to be #T006090, is described as being unlined, and of rectangular shape, measuring 
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approximately 15 inches in height by 11% inches in width and 5’ inches in depth. The 
backpack is composed of an exterior surface which is mainly of man-made polyester woven 
fabric, except for the suede leather bottom panel. The backpack features a drawstring clo- 
sure and a flap with a zippered compartment which covers the bag’s opening. 

The front panel of the backpack hasastitched zippered pocket measuring approximately 
7% inches in height by 94 inches in width by 14 inches in depth. The pocket’s front panel 
has a smaller zippered pocket, the top section of which is suede. The back panel features 
two adjustable webbing straps, as well as a hand strap, both made of nylon. All the inseams 
of the subject merchandise are hemmed with PVC sheeting tapes 

The manufacturing operations are stated as follows: 

China 

cut and notch materials for assembly 

sew front pocket together and attach to front panel 

sew lining to flap, creating zippered pocket 

attach closure mechanism, hand strap and upper section of back straps to flap of bag 

sew together two sections of bottom panel (creating bottom panel) 

sew lining to bottom panel 

fold over and stitch closed approximately three inches wide nylon section, after in- 
serting cord with hardware, creating drawstring closure section 

Indonesia 

sew back panel to bottom panel 

sew front panel to bottom panel 

sew side panels to bottom panel 

sew all sides together, creating body cavity of the backpack 

sew drawstring closure section to tops of all four sides of backpack 

sew flap and back strap attachments to back panel of backpack 

Issue: 
What is the proper country of origin for the subject merchandise? 


Law and Analysis: 
On December 8, 1994, the President signed into law the Uruguay Round Agreements 


Act. Section 334 of that Act provides new rules of origin for textiles and apparel entered, or 
withdrawn from warehouse, for consumption, on and after July 1, 1996. On September 5, 
1995, Customs published Section 102.21, Customs Regulations, in the Federal Register, 
implementing Section 334 (60 FR 46188). Thus, effective July 1, 1996, the country oforigin 
of a textile or apparel product shall be determined by sequential application of the general 
rules set forth in paragraphs (c)(1) through (5) of Section 102.21. 

Paragraph (c)(1) states that “The country of origin of a textile or apparel product is the 
single country, territory, or insular possession in which the good was wholly obtained or 
produced.” As the subject merchandise is not wholly obtained or produced in a single coun- 
try, territory or insular possession, paragraph (c)(1) of Section 102.21 is inapplicable. 

Paragraph (c)(2) states that “Where the country of origin of a textile or apparel product 
cannot be determined under paragraph (c)(1) of this section, the country of origin of the 
good is the single country, territory, or insular possession in which the foreign material in- 
corporated in that good underwent an applicable change in tariff classification, and/or met 
any other requirement, specified for the good in paragraph (e) of this section.” 

Paragraph (e) states that “The following rules shall apply for purposes of determining 
the country of origin of a textile or apparel product under paragraph (c)(2) of this section:” 

4202.92.15-4202.92.30 A change to subheading 4202.92.15 through 4202.90.30 from 
any other heading, provided that the change is the result of 
the good being wholly assembled in asingle country, territory, 
or insular possession. 

As the subject merchandise is not wholly assembled in a single country, the terms of the 
tariff shift are not met. 

Paragraph (c)(3) states that, “Where the country of origin of a textile or apparel product 
cannot be determined under paragraph (c)(1) or (2) of this section:” 


(i) Ifthe good was knit to shape, the country of origin of the good is the single coun- 
try, territory, or insular possession in which the good was knit; or 

(ii) Except for goods of heading 5609, 5807, 5811, 6213, 6214, 6301 through 6306, 
and 6308, and subheadings 6209.20.5040, 6307.10, 6307.90, and 9404.90, if the good 
was not knit to shape and the good was wholly assembled in a single country, territory, 
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or insular possession, the country of origin of the good is the country, territory, or insu 
lar possession in which the good was wholly assembled. 

As the subject merchandise is neither knit to shape nor wholly assembled in a single 
country, paragraph (c)(3) is inapplicable. 

Paragraph (c)(4) states that, “Where the country of origin of a textile or apparel product 
cannot be determined under paragraph (c)(1), (2) or (3) of this section, the country of origin 
of the good is the single country, territory, or insular possession in which the most impor- 
tant assembly or manufacturing process occurred.” In the case of the subject merchandise, 
the most important manufacturing operations occur at the time in which all the individual 
panels are sewn together creating the identity of the backpack, in Indonesia. As such, the 
country of origin of the subject merchandise is Indonesia. 


Holdir 


Accordingly, NY D81322 is revoked to reflect Indonesia as the country of origin for the 


I 


subject merchandise 

The holding set forth above applies only tothe specific factual situation and merchandise 
identified in the ruling request. This position is clearly set forth in section 19 CFR 
177.9(b)(1). This section states that a ruling letter is issued on the assumption that all of 
the information furnished in the ruling letter, either directly, by reference, or by implica- 
tion, is accurate and complete in every material respect. 

Should it be subsequently determined that the information furnished is not complete 
and does not comply with 19 CFR 177.9(b)(1), the ruling will be subject to modification or 
revocation. In the event there is a change in the facts previously furnished, this may affect 
the determination of country of origin. Accordingly, if there is any change in the facts sub- 
mitted to Customs, it is recommended that a new ruling request be submitted in accor- 
dance with 19 CFR 177.2 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 2-1999) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of January 1999 follow. 
The last notice was published in the CUSTOMS BULLETIN on February 3, 
1999. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W, Ronald 
Reagan Building, 3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 927-2330. 
Dated: March 10, 1999. 


JOHN F. ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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(Slip Op. 99-20) 

COALITION FOR THE PRESERVATION OF AMERICAN BRAKE DRUM AND ROTOR 
AFTERMARKET MANUFACTURERS, PLAINTIFF vu. UNITED STATES, 
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MEMORANDUM AND ORDER 
I. INTRODUCTION 


BARZILAY, Judge: The present controversy is before the Court pur- 
suant to Defendant’s Motion to Dismiss for Lack of Jurisdiction brought 
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under USCIT R. 12(b)(1). Plaintiff, by way of summons and complaint, 
initiated this action to recover antidumping duties collected by the 
United States Customs Service for the period between May 18, 1996 
through July 24, 1996. Plaintiff's claim rests on this Court’s decision in 
Flli DeCecco di Filippo Fara San Martino S.p.A. v United States, Slip 
Op. 97-1438 (1997) holding that the Department of Commerce’s failure 
to terminate the provisional measures period following publication of 
its preliminary determination of sales at less than fair value of certain 
pasta from Italy was not in accordance with law nor supported by sub- 
stantial evidence in the record. This Court effectuated its judgment by 
ordering the refund of cash deposits, including interest, for the relevant 
time period. See Flli DeCecco di Filippo Fara San Martino S.p.A. v 
United States, Slip Op. 97-155 (1997) (judgment order). As an importer 
of the subject merchandise that paid the duties, Plaintiff argues it is en- 
titled to the same relief granted by this Court to the parties listed in Ap- 
pendix A of its judgment order. See Flli DeCecco di Filippo Fara San 
Martino S.p.A. v United States, Slip Op. 97-155, at App. A (1997) (Gudg- 
ment order). Defendant contends that since Plaintiff failed to pursue 
the administrative remedies available to it under various provisions of 
Title VII of the Tariff Act of 1930, the Court lacks subject matter juris- 
diction under 28 U.S.C. § 1581(i). For the reasons that follow, the Court 
agrees with Defendant and finds it lacks jurisdiction. 


II. DEFAULT JUDGMENT 


Initially, the Court finds it necessary to dispose of Plaintiff's Motion 
for a Default Judgment brought under USCIT R. 55. Plaintiff moved for 
default against the Defendant arguing that since no answer had been 
filed timely, judgment in Plaintiff's favor was appropriate. Defendant 
responds by stating that its failure to answer was inadvertent because it 
had classified Plaintiff's complaint as a Harbor Maintenance action, 
which would not require an answer. Defendant argues that the burden 
on a plaintiff moving for default against the government is high and that 
the burden is not met if the government responds, albeit untimely. 

USCIT R. 55 provides: 

(a) Entry 
When a party against whom a judgment for affirmative relief is 
sought has failed to plead or otherwise defend as prescribed by 
these rules and that fact is made to appear by affidavit or otherwise, 
the clerk shall enter the party’s default. 

* * * * * * * 
(e) Judgment Against the United States 
No judgment by default shall be entered against the United States 
or an officer or agency thereof unless the claimant establishes a 
claim or right to relief by evidence satisfactory to the court. 


In Syva Co. v. United States, 12 CIT 199, 681 F Supp. 885 (1988), de- 
fault was entered against the government for its failure to answer time- 
ly, despite several extensions of time. See id. at 200, 681 F. Supp. at 886. 
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However, this Court declined to enter default judgment because it found 
the government’s motion to dismiss for lack of jurisdiction defeated 
plaintiffs ability to establish a right to relief by satisfactory evidence. 
See id. at 200, 681 F. Supp. at 887. Recently, this Court dealt with a mo- 
tion for default against the government for failing to respond until it re- 
ceived a notice of default. See La Perla Fashions, Inc. v. United States, 
Slip Op. 95-148 (1998). Counsel for the government represented in a 
motion to file an answer out of time that a heavy workload impeded nis 
ability to check his mail and that he had confused certain due dates. See 
id. at 1. The Court denied defendant’s motion to file an answer out of 
time and stayed its decision on plaintiff's pending motion for default 
judgment subject to the outcome of a proceeding plaintiff alleged would 
establish its right to relief. See id. But the Court noted, despite the inex- 
cusable neglect by counsel for the government, it was constrained from 
entering default judgment unless plaintiff could establish a claim or 
right to relief. See id. 

In the instant case, entry of default did not prompt Defendant to act, 
rather it was Plaintiff's motion for entry. Upon realizing its mistake, De- 
fendant filed a motion to file an answer out of time, and thereafter filed a 
motion to dismiss for lack of jurisdiction. Without excusing Defendant’s 
neglect, the Court finds that entry of default judgment is not appropri- 
ate in this case because the Plaintiff cannot show satisfactory evidence 
of its right to relief on its claim. 


III. SuBJECT MATTER JURISDICTION 
Plaintiff brings this action under 28 U.S.C. § 1581(i), which provides: 


In addition to the jurisdiction conferred upon the Court of Interna- 
tional Trade by subsections (a)-(h) of this section and subject to the 
exception set forth in subsection (j) of this section, the Court of In- 
ternational Trade shall have es jur isdiction of any civil ac- 
tion commenced against the United States, its agencies, or its 


officers, that arises out of any law of the United States providing 
for— 


(1) revenue from imports or tonnage; 

(2) tariffs, duties, fees, or other taxes on the importation of mer- 
chandise for reasons other than the raising of revenue; 

(3) embargoes or other quantitative restrictions on the importa- 
tion of merchandise for reasons other than the protection of the 
public health or safety; or 

(4) administration and enforcement with respect to the matters 
referred to in paragraphs (1)-(3) of this subsection and subsections 
(a)-(h) of this section. 

This subsection shall not confer jurisdiction over an antidumping 
or countervailing duty determination which is reviewable * * * by 
the Court of International Trade under section 516A(a) of the Tariff 
Act of 1930 * * *. 

(emphasis added). 


In addition to the plain language of the statute, the legislative history 
demonstrates Congress’ clear intent to prohibit circumvention of sec- 





36 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 12, MARCH 24, 1999 


tion 1581(c) through the use of section 1581(i). See e.g. H.R. Rep. No. 
96-1235 at 48 (1979), reprinted in 1980 U.S.C.C.A.N. 3729, 3759-60 
(“[A] decision to exclude a particular exporter from an antidumping in- 
vestigation would be reviewable, if at all, only in connection with the re- 
view of the final determination by the administering authority or the 
ITC.” Id.) Defendant argues that Plaintiff is precluded from obtaining 
review under section 1581(i) because it could have participated in the 
administrative proceeding and had it done so, would have been entitled 
to review under section 1581(c). Section 1581(c) provides “The Court of 
International Trade shall have exclusive jurisdiction of any civil action 
commenced under section 516A of the Tariff Act of 1930.” Accordingly, if 
Plaintiff could have obtained review under another jurisdictional provi- 
sion its failure to do so deprives the Court of jurisdiction under 28 U.S.C. 
§ 1581(i). See National Corn Growers Ass’n v. Baker, 840 F. 2d 1547 (Fed. 
Cir. 1988); Miller & Co. v. United States, 824 F.2d 961 (Fed. Cir. 1987); 
Juice Farms Inc. v. United States, 18 CIT 1037 (1994), aff'd 68 F3d 1344 
(Fed. Cir. 1995); Muvek v. United States, 15 CIT 7, 10, 756 F Supp. 576, 
579 (1991). 

Our reviewing court has reaffirmed the exclusivity of this Court’s ju- 
risdictional provisions recently by affirming two decisions of this Court 
in aconsolidated opinion, Sandvik Steel Co. v. United States and Fujitsu 

‘en Corp. of America v. United States, 164 F.3d 596 (Fed. Cir. 1998). The 
issue before this Court and the Federal Circuit was: 


whether the failure of an importer to exhaust its administrative 
remedy by seeking a ruling by the Department of Commerce that an 
antidumping order does not cover certain products it imported, pre- 
cludes it from obtaining review of that issue in the Court of Interna- 
tional Trade by there challenging the United States Customs 
Service’s denial of its subsequent protest to Customs’ assessment of 
antidumping duties on the products. 
Td. at 597. 

Although this case does not involve a scope ruling, the jurisdictional 
aspects are closely analogous. In Sandvik, the Federal Circuit ruled that 
plaintiffs’ failure to obtain a scope ruling, the pursuit of which would 
have placed them within 28 U.S.C. § 1581(c), precluded plaintiff from 
proceeding under another section. Here, Plaintiff seeks review under 
this Court’s residual jurisdiction arguing that it could not have met the 
requirements for review under section 1581(c). 

In essence, the issue now before the Court is whether Plaintiff would 
have been able to obtain standing, as that term is defined at 19 U.S.C. 
§ 1516a(d) if it had pursued the available administrative remedies.! To 
have standing a plaintiff must be an “interested party” and a “party to 
the proceeding.” A U.S. importer of subject merchandise is an interested 
party under 19 U.S.C. § 1677(9), and that Plaintiffis such an importer is 


LIQUS.C.§ 1516a(d) provides, “Any interested party who was a party to the proceeding under section 1303 of this 
title or subtitle IV of this chapter shall have the right to appear and be heard as a party in interest before the United 
States Court of International Trade.” 
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not in dispute. Compl. at 14; Answer at 14. A party to the proceeding is 
defined by the Department of Commerce as “any interested party * * * 
which actively participates, through written submissions of factual in- 
formation or written argument, in a particular decision by the Secretary 
subject to judicial review.” 19 C.F R. § 353.3(0) (1995). Defendant argues 
that Plaintiff's failure to participate as an interested party in the anti- 
dumping investigation deprives the Court of jurisdiction because Plain- 
tiff would have been entitled to review under 19 U.S.C. § 1516a and 28 
U.S.C. § 1581(c). Plaintiffclaims that it could not have become a party to 
the proceeding because it was not selected by the International Trade 
Administration (“ITA”) as a respondent. Thus, Plaintiff argues, section 
1581(i) is appropriate because it could not have obtained the requisite 
standing under 19 U.S.C. § 1516a. The only issue to be resolved by the 
Court on this point is whether the ITA’s decision to limit the number of 
respondents foreclosed Plaintiffs ability to participate in the adminis- 
trative proceedings, and thus to proceed under 28 U.S.C. § 1581(c). 

In the administrative proceeding, the Secretary of Commerce, 
through the ITA, notified interested parties that due to the large num- 
ber of foreign exporters and producers of the subject merchandise he 
would exercise his authority under section 777A(c) of the Tariff Act of 
1930 (codified at 19 U.S.C. § 1677f-1(c)(2)(B) (1994)) to limit the export- 
ers and producers examined to those accounting for the largest volume 
of exports to the United States. See Notice of Preliminary Determina- 
tion of Sales at Less than Fair Value and Postponement of Final Deter- 
mination: Certain Pasta from Italy, 61 Fed. Reg. 1344, 1345 (Jan. 19, 
1996). Potential voluntary respondents were given the opportunity to 
participate if one of the mandatory respondents did not participate, 
however none chose to comply with the ITA’s criteria. See id. at 1346. 

The effect of participating as a respondent is to receive an individually 
assigned dumping margin instead of a weighted average dumping mar- 
gin or the all others rate. See 19 U.S.C. § 1677f-1(c)(1)-(2) (1994); see 
also 19 U.S.C. § 1677m(a) (1994) (governing treatment of voluntary re- 
sponses); Notice of Final Determination of Sales at Less than Fair Value: 
Stainless Steel Bar from India, 59 Fed. Reg. 66915, 66918 (Dec. 28, 1994) 
(describing procedure for assigning rates in investigations with manda- 
tory and voluntary respondents). Even if a party is not chosen as a re- 
spondent, interested parties may present written argument to the ITA 
through case briefs,” rebuttals* and comments.‘ Indeed, the Association 
of Food Industries Pasta Group (“AFT”), an association of U.S. importers 
of the subject merchandise, participated through written submissions 
to the Secretary of Commerce that questioned the length of time provi- 
sional measures could be extended. See Filli de Cecco di Filippo Fara 


2 See 19 C.ER. § 353.38(c) (1995) 
3 See 19 C.ER. § 353.38(d) (1995 
+ See 19 U.S.C. § 1677m(g) (1994) 
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San Martino S.p.A. v. United States, Slip. Op. 97-143 at 2.° Plaintiff's 
assertion that it could not have participated because it was not chosen as 
a respondent is incorrect for two reasons. First, because it was an im- 
porter of the subject merchandise, not a producer or exporter, it would 
not be assigned a dumping margin in the investigation phase of the pro- 
ceeding, although it would be responsible to pay the increased duty. 
Compare 19 USC. § 16738d(c)Q)(BG@(D-dD with 19 USC. 
§ 1673g(b)(4). Second, Plaintiff could have participated by submitting 
case briefs, rebuttals and comments at the appropriate time because it 
was an interested party within the meaning of 19 U.S.C. § 1677(9). See 
e.g. Final Determination of Sales at Less than Fair Value: Fresh Cut 
Roses from Colombia, 60 Fed. Reg. 6980, 6997 (Feb. 6, 1995) (recogniz- 
ing that while not every voluntary respondent may be examined, inter- 
ested parties are still afforded the opportunity to appear and submit 
their views on the proceedings of an investigation). This would have af- 
forded Plaintiff the right to judicial review of any final determination 
under 19 U.S.C. § 1516a(a)(2)(B)(i). Like AFI, Plaintiff could have ob- 
jected to the extension of provisional measures and availed itself of re- 
view under 28 U.S.C. § 1581(c). For whatever reason, Plaintiff chose not 
to do this and the Court cannot rectify Plaintiff's failure to act. 


IV. CONCLUSION 


Plaintiff could have obtained jurisdiction under 28 U.S.C. § 1581(c) if 
it had participated in the administrative proceedings. The ITA’s deci- 
sion to limit the number of respondents did not affect Plaintiff's ability 


to become a party to the proceeding, which would have enabled Plaintiff 
to appear as a party in interest before this Court. Because 28 U.S.C. 
§ 1581(i) does not provide jurisdiction when another provision of sec- 
tion 1581 is available, here section 1581(c), the Court lacks jurisdiction 
to reach the merits of Plaintiff's case. Accordingly, it is hereby 

ORDERED that Plaintiff's Motion for Default Judgment is denied; and 
it is further 

ORDERED that Defendant’s Motion to Dismiss is granted. 

Judgment will be entered accordingly. 


° AFI received the government's consent to intervene as a plaintiff and thus, the issue of whether AFI could have 
intervened of right was not addressed 
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(Slip Op. 99-22) 
TIMEX VI., INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 96-02-00528 
(Dated March 2, 1999) 


JUDGMENT ORDER 


DiCaRLO, Senior Judge: Upon having received and reviewed the 
United States Department of Commerce’s Final Results of Remand De- 
termination Pursuant to Court Remand, Times VI., Inc. v. United 
States, Court No. 96-02-00528, Slip Op. 99-2 (January 6, 1999) filed 
February 5, 1999 and Plaintiff's consent without objection filed March 
1, 1999, and upon finding that Commerce complied with the Court’s re- 
mand order, it is hereby 

ORDERED that the Final Remand Results are affirmed in their entire- 
ty. It is further 

ORDERED that, all other issues having been decided, this case is dis- 
missed. 


(Slip Op. 99-23) 


HUMANE SOCIETY OF THE UNITED STATES, HUMANE SOCIETY 
INTERNATIONAL, AND DEFENDERS OF WILDLIFE, PLAINTIFFS v. WILLIAM J. 
CLINTON, PRESIDENT, WILLIAM M. DALEY, SECRETARY OF COMMERCE, AND 
MADELEINE K. ALBRIGHT, SECRETARY OF STATE DEFENDANTS 


Court No. 98-03-00557 


[Plaintiffs’ motion for summary judgment denied in part, granted in part. Held: Plain- 
tiffs’ request denied for writ of mandamus directing the President to impose trade sanc- 
tions on Italy pursuant to the High Seas Driftnet Fisheries Enforcement Act. Secretary of 
Commerce’s certification of Italy under the High Seas Driftnet Fisheries Enforcement Act 
was not arbitrary, capricious or not in accordance with law. Secretary of Commerce has 
reason to believe large-scale driftnet fishing is being conducted beyond the exclusive eco- 
nomic zone of any nation by Italian nationals or vessels and is ordered to identify Italy 
pursuant to the Driftnet Act.] 


(Decided March 5, 1999) 


Earthjustice Legal Defense Fund (Yuki Ishizuka, Patti Goldman) for Plaintiffs. 

David W. Ogden, Acting Assistant Attorney General, Lois J. Schiffer, Assistant Attor- 
ney General, David M. Cohen, Director, Commercial Litigation Branch, Civil Division, 
United States Department of Justice (Lucius B. Lau), Eileen Sobeck, Chief, Environment 
and Natural Resources Division Wildlife and Marine Resources Section (Mark A. Brown), 
Violanda Botet, Attorney-Adviser, Office of the Legal Advisor, United States Department 
of State, of counsel, Margaret F: Hayes, Assistant General Counsel for Fisheries National 
Oceanic and Atmospheric Administration, United States Department of Commerce, of 
counsel, for Defendants. 
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OPINION 
I. PROCEDURAL HISTORY 

BARZILAY, Judge: In 1992 Congress passed the High Seas Driftnet 
Fisheries Enforcement Act, Pub. L. No. 102-582, 106 stat. 4900 (1992) 
(the “Driftnet Act”). This Act was one in a series of United States and 
international enactments with the purpose of reducing the detrimental 
effects on sea life caused by the use of large-scale driftnets in fisheries 
around the world.! 

The Driftnet Act required, among other actions, that the Secretary of 
Commerce publish a list of nations whose nationals or vessels conduct 
large scale driftnet fishing beyond the exclusive economic zone of any 
nation, not later than 30 days after November 2, 1992 and that those na- 
tions be denied United States port privileges. See 16 U.S.C. 
§ 1826a(a)(1)-(2) (1994). In addition, the Driftnet Act provides for ongo- 
ing action requiring the Secretary of Commerce to add to the list if a 

“reason to believe” exists that such activity is taking place. See 16 U.S.C. 
§ 1826a(a)(1), 1826a(b)(B) (1994). 

Once such an identification is made, vessels of that nation are to be 
denied port privileges in the United States, 16 U.S.C. § 1826a(a)(2), the 
President is to enter into consultations with the government of the iden- 
tified country to effect an agreement that will immediately terminate 
the driftnet fishing, 16 U.S.C. § 1826a(b)(2), and if consultations “are 
not satisfactorily concluded within 90 days,” the President is to direct 
the Secretary of the Treasury to prohibit importations of fish and other 
related products from that country into the United States.” 16 U.S.C. 
§ 1826a(b)(3). No action was taken by any of the governmental entities 
named in the Driftnet Act and in May 1995, Plaintiffs? filed suit for pre- 
liminary relief to compel the Secretary of Commerce to identify Italy. 
The Court found that Plaintiffs had standing to bring suit and that the 
government’s inaction could be reviewed despite the lack of final agency 
action or a determination on the record. The Court ordered limited dis- 
covery but denied the application for a preliminary injunction. See Hu- 
mane I.4 

Plaintiffs next filed a motion for summary judgment pursuant to US- 
CIT R. 56 compelling identification of Italy under the Driftnet Act. De- 
fendants countered with a motion for judgment upon an agency record 
pursuant to USCIT R. 56.1 opposing such identification. The Court held 
that the case was properly before it pursuant to USCIT R. 56, that plain- 
tiffs had standing to pursue the matter, that the Secretary of Commerce 
had reason to believe that Italian nationals were conducting large scale 


1 See discussion in Humane Society of the United States v. Brown, 901 F. Supp. 338, 341-346 (CIT 1995) (“Humane 
2 The Driftnet Act also names further actions that may be taken by the US. government should consultations not be 
—. concluded, see 16 U.S.C. § 1826a(b)(4), but this provision is not at issue here 
3 There were six plaintiffs in 1995: The Humane Society of the United States, Humane Society International, De- 
fenders of Wildlife, Royal Society for the Prevention of Cruelty to Animals, Whale and Dolphin Conservation Society, 
and Earth Island Institute. Three remain as plaintiffs in this action 


4 Count One of the complaint brought pursuant to 16 U.S.C. § 1826a(b)(1)(A) (initial identification) was dismissed as 
outside the relevant statute of limitations, 28 U.S.C. § 2636(i). 
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driftnet fishing and that, therefore, the decision not to identify was an 
abuse of discretion. See Humane Society v. Brown, 920 F. Supp. 178 (CIT 
1996) (“Humane II”). 

This decision prompted the following actions on the part of the rele- 
vant United States government agencies. On March 28, 1996, the Secre- 
tary of Commerce (“Secretary”) identified Italy as a nation for which 
there was reason to believe its nationals or vessels were conducting 
large-scale driftnet fishing beyond the exclusive economic zone of any 
nation and notified the President and the Secretary of State of Italy’s 
identification. AR 6. Pursuant to the identification, the Secretary of the 
Treasury was directed, through an April 29, 1996, Federal Register No- 
tice, to require certification of Italian fish and fish products under the 
Dolphin Protection Consumer Information Act. AR 8. 

Acting through the Department of State, the President entered into 
consultations with Italy, which are required by the Driftnet Act. On July 
22, 1996 and July 25, 1996, the Italian government sent documents for- 
malizing its agreement with the US. (“Agreement”) to end driftnet fish- 
ing by its nationals and vessels. AR 11, 18. The U.S. informed Italy on 
July 26, 1996, that its proposals were sufficient to avoid the imposition 
of sanctions under the Driftnet Act. AR 12. The Secretary of Commerce 
certified to the President and Congress on January 7, 1997, that Italy 
had terminated illegal driftnet fishing. Accordingly, the certification re- 
quirement for Italian fish and fish products was lifted. 

Despite these actions and others that are described elsewhere in this 
opinion, Plaintiffs allege that illegal driftnet fishing by Italian nationals 


and vessels continues in the Mediterranean Sea. Plaintiffs brought this 
second action by summons and complaint on March 18, 1998, asking 
this Court for injunctive and declaratory relief against the President 
and the Secretary of Commerce. 


A. Facts® 


Driftnet fishing is an indiscriminate method of fishing. Driftnets con- 
sist of single or multiple panels of non-degradable plastic webbing which 
can be joined in links up to 30 kilometers long. Fishers deploy the nets by 
suspending them vertically beneath the surface of the water between 
buoys at the ocean surface and a weighted lead line at the bottom of the 
net. The driftnets are deployed at night when they are less visible to ma- 
rine life and are allowed to drift with the winds and currents. The nets 
catch virtually all fish, marine mammals such as whales and dolphins, 
sea turtles, sea birds, and other marine wildlife. The fish and wildlife are 
captured when the mesh is caught behind their gills, or when they sim- 
ply become entangled in the mesh. At dawn, fishers collect the driftnets, 


remove the target fish, and discard any non-target species caught in the 
net. 


5 The facts provided herein are intended to provide general familiarity with the method of fishing at issue. For addi- 
tional background see Humane I & IT; see also Driftnet fisheries and their impacts on non-target species: a worldwide 
review, FAO Fisheries Technical Paper (1991). 
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In 1991, the United Nations General Assembly passed numerous res- 
olutions calling for a worldwide moratorium on large-scale high seas 
driftnets. The European Union adopted the U.N. Moratorium through a 
regulation and the United States, as noted above, passed the Driftnet 
Act. 

Plaintiffs bring the present action requesting the Court to issue a writ 
of mandamus directing the President to impose sanctions on Italy, to en- 
join the Secretary of Commerce to rescind his January 7, 1997 certifica- 
tion of Italy and, in the alternative, to enjoin the Secretary of Commerce 
to find that there is reason to believe Italy is a nation whose nationals or 
vessels are continuing to conduct large-scale driftnet fishing beyond the 
exclusive economic zone of any nation. 


B. Summary Judgment 


This case is before the Court on the parties’ cross motions for summa- 
ry judgment. Under USCIT R. 56(d), summary judgment is appropriate 
if, “the pleadings, depositions, answers to interrogatories, and admis- 
sions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is en- 
titled to a judgment as a matter of law.” Neither party disputes the exis- 
tence of the material facts at issue; the questions presented are purely 
legal and thus appropriately disposed of through summary judgment. 


II. RULE 56 

Defendants moved under USCIT R..56.1 for Judgment Upon an 
Agency Record, while Plaintiffs moved for Summary Judgment under 
USCIT R. 56. The Court finds that USCIT R. 56 is the applicable rule 
and thus treats Defendants’ Motion for Judgment Upon an Agency Re- 
cord as a cross-motion for summary judgment. When cross-motions for 
summary judgment are before the Court “[e]Jach party carries the bur- 
den on its own motion to show entitlement to judgment as a matter of 
law * * *.” Massey v. Del Labs., 118 F.3d 1568, 1573 (Fed. Cir. 1997). 

In the previous litigation between the parties the Court decided in 
Plaintiffs’ favor that USCIT R. 56 governed as opposed to USCIT R. 
56.1. See Humane I], 920 F Supp. at 182-83. The reasoning in that deci- 
sion is equally relevant in the case presently before the Court. In Hu- 
mane IT, the Court examined what constitutes a record by comparing 28 
U.S.C. § 2635(d)(1), USCIT R. 72(a) and the Administrative Procedure 
Act (“APA”) noting that the contested determination was not published 
in the Federal Register, nor were there hearings, conferences or a report 
upon which the decision was based. See Humane I, 901 F. Supp. at 350; 
Humane IT, 920 F. Supp. at 183. Here, although Defendants have insti- 
tuted an informal agency consultation process and submitted the Secre- 
tary’s memorandum upon which the decision is based,° there still is no 
publication in the Federal Register, nor were other formal APA rule- 
making procedures followed. 


6 See AR 563 (deciding neither to withdraw the certification nor to identify Italy a second time). 
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USCIT R. 56.1 requires the movant to address the administrative de- 
termination by referencing the Federal Register Notice. The relevant 
statute, 28 U.S.C. § 2635(d), upon which USCIT R. 72(a) is styled re- 
quires the submission of the contested determination, along with find- 
ings or reports, transcripts of hearings or conferences and any other 
material received by the agency. In this case, there are two documents 
which could embody the contested determination: the Secretary’s Janu- 
ary 7, 1997 certification letter and the October 21, 1998 decision memo- 
randum. These were records of informal agency consultations, but 
Defendants contend that these are not reviewable since they are not fi- 
nal action. While informal agency action is perfectly acceptable, it does 
not lend itself, in this case, to review under USCIT R. 56.1; therefore, 
USCIT R. 56 is the appropriate path. With regard to the proper standard 
of review, Defendants argue that Shakeproof Indus. Prods. v. United 
States, 104 F.3d 1309 (Fed. Cir. 1997) mandates that the Court review 
the agency’s determination rather than making its own de novo deter- 
mination. Plaintiffs concede that proceeding under USCIT R. 56 does 
not provide a de novo review of the agency decision, Pl.’s Reply Br. at 
3-4. The Court agrees and reviews this motion as per the applicable APA 
standard, 5 U.S.C. § 706(2)(A) (1994). 

Defendants moved to strike several of Plaintiffs’ submissions claim- 
ing that the case was properly before the Court under USCIT R. 56.1.7 
Plaintiffs urge the Court to accept these documents, filed with the Court 
but not part of the administrative record, for explanatory purposes only. 
Pl.’s Reply Br. at 3. In support of this position, Plaintiffs cite Love v. 
Thomas, 858 F.2d 1347, 1356 (9* Cir. 1988). Love involved highly tech- 
nical issues concerning whether to enjoin the Environmental Protec- 
tion Agency from suspending registrations of a certain pesticide. Love, 
858 F.2d at 1349. On appeal, the agency charged that the district court 
had impermissibly considered evidence outside of the administrative re- 
cord. Love, 858 F.2d at 1356. While upholding the ability of the district 
court to consider such extrinsic evidence, the Court of Appeals for the 
Ninth Circuit cautioned district courts not to engage in weighing “the 
evidence to determine the correctness or wisdom of the agency’s deci- 
sion.” Love, 858 F.2d at 1356. Although this case does not present ques- 
tions of a technically complex nature, the Court considers the Plaintiffs’ 
additional submissions useful for background, but also heeds the ad- 
monition contained in Love not to use that information in determining 
whether the agency acted properly. Furthermore, the Court is mindful 
of the pronouncements of the Supreme Court in both Citizens to Pre- 
serve Overton Park v. Volpe, 401 U.S. 402 (1971) and Florida Power and 
Light Co. v. Lorion, 470 U.S. 729 (1985) concerning the limited inquiry a 


‘ Although the Defendants withdrew their Second and Third Motions to Strike at orai argument, some material is 
still subject to Defendants’ original motion to strike. The disputed submissions are as follows: Declaration of Yuki Ishi- 
zuka and exhibits 1) Driftnet fisheries and their impacts on non-target species: a worldwide review, FAO Fisheries 
Technica] Paper (1991), 2) Commission Staff Working Paper, EC Commission (1995), 3) G.A. Res. 50/25, U.N. GAOR, 
50th Sess., Agenda Item 96(c) (1996), 4) G.A. Res. 52/29, U.N. GAOR, 524 Sess., Agenda Item 39(c) (1998), 5) Council 
Regulation 345/92, 1992 O.J. (L 42) 15-19, 6) Fisheries Council: Driftnets Finally Voted Out as Environmental Issues 
are Highlighted, Europe Environment, June 23, 1998 7-8; Declaration of William J. Snape, III, paragraphs 7-37 





44 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 12, MARCH 24, 1999 


reviewing court may make even of informal agency action. Because the 
Court finds that this case should proceed pursuant to USCIT R. 56, but 
that the proper standard of review is not de novo, the Court denies De- 
fendants’ outstanding motion to strike. 


III. REVIEWING THE PRESIDENT’S ACTION/INACTION 


Plaintiffs have requested the Court to order the President to impose 
trade sanctions pursuant to 16 U.S.C. § 1826a(b)(3)(A), which provides 
“if the consultations with the government of a nation * * * are not satis- 
factorily concluded within ninety days [the President] shall direct the 
Secretary of the Treasury to prohibit the importation into the United 
States of fish and fish products and sport fishing equipment * * * from 
that nation.” 16 U.S.C. § 1826a(b)(3)(A) (1994). 

Plaintiffs argue that the statutory language quoted above imposes a 
clear duty on the President to impose trade sanctions, Pl.’s Moving Br. 
at 45, and that their members are owed that duty as they are within the 
“zone of interests” the Driftnet Act seeks to protect. Pl.’s Br. at 47. 
Plaintiffs claim that subject matter jurisdiction and the waiver of sover- 
eign immunity are provided by 28 U.S.C. § 1581(i) which vests this 
Court with exclusive jurisdiction over “[a]ny civil action commenced 
against the United States, its agencies, or its officers.” It is true that 28 
U.S.C. § 1581(i) provides subject matter jurisdiction to this Court in 
cases against the United States, its agencies, or officers arising out of 
any law providing for embargoes or other quantitative restrictions. But 
that does not automatically answer the question of the waiver of sover- 
eign immunity vis a vis the President. 

Defendants attempt the following syllogism: Only persons aggrieved 
by agency action within the meaning of the APA may commence an ac- 
tion before this Court; the Supreme Court on two occasions held that the 
President is not an agency within the meaning of the APA; therefore, 
Plaintiffs are not persons aggrieved by agency action and may not com- 
mence an action in this Court. Defendants’ argue that since the Presi- 
dent is not an agency within the meaning of the APA, per Franklin v. 
Massachusetts, 505 U.S. 788, 799 (1992) and Dalton v. Specter, 511 US. 
462, 470 (1994), Plaintiffs do not have standing under 28 U.S.C. 
§ 2631(i) tocommence this action. Provided Plaintiffs do have standing, 
a waiver of sovereign immunity is needed to review the President’s ac- 
tion, Defendants argue, and the waiver of sovereign immunity for ac- 


tions under section 1581(i) is found in section 702 of the APA. The Court 
examines each argument. 


5 Whether the Plaintiffs fell within the Driftnet Act’s zone of interests was decided by this Court in prior litigation 
between these same parties. See Humane IT, 920 F. Supp. at 203-04. Accordingly, it is unnecessary to re-examine the 
issue. Even if the government is not collaterally estopped from re-litigating the issue, the Court finds the reasoning set 
forth in Humane II sound and adopts it 
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A. Jurisdiction 
1. Subject Matter Jurisdiction 


At the outset, a court must be satisfied that it has jurisdiction over the 
subject matter of the suit. Plaintiffs are correct in their allegation of ju- 
risdiction under section 1581(i)(3) and (4), which grant this Court: 


exclusive jurisdiction of any civil action commenced against the 
United States, its agencies, or its officers, that arises out of any law 
of the United States providing for— 


* * 


(3) embargoes or other quantitative restrictions on the importa- 
tion of merchandise for reasons other than the protection of the pub- 
lic health or safety; or 

(4) administration and enforcement with respect to the matters 


referred to in paragraphs (1)-(3) of this subsection and subsections 
(a)-(h) of this section. 


28 U.S.C. §§ 1581(i)(3)-(4) (emphasis added). This case clearly involves 
a dispute over the administration and enforcement of a law providing 
for an embargo on the importation of merchandise. See Humane 1,901 F. 
Supp. at 346 (“And subsequent judicial interpretation has affirmed the 
exclusivity of this jurisdiction over an action like the one at bar.”). Be- 
cause the Court finds it has jurisdiction over an action of this kind 
against the President pursuant to section 1581(i), it proceeds to deter- 


mine whether Plaintiffs have standing and whether it can grant their 
requested relief. 


2. Standing under 28 U.S.C. § 2631(i) 


Defendants dispute Plaintiffs’ standing to commence an action to re- 
view the President’s action/inaction. Defendants contend that section 
2631(i)’s reference to the APA nullifies the section 1581(i)’s reference to 
officers of the United States. The President is an officer of the United 
States. See e.g., Clinton v. Jones, 520 U.S. 681, 699 n.29 (1997); Franklin 
uv. Massachusetts, 505 U.S. 788, 799 (1992); Nixon v. Fitzgerald, 457 U.S. 
731, 749-50 (1982). Defendants argue that for the Court to reach a re- 
view on the merits, not only must it be satisfied that jurisdiction exists 
under section1581(i), but it must also read section 2631(i)’s standing re- 
quirement and reference to a person “adversely affected or aggrieved by 
agency action” as restricting review of Presidential actions or inactions 
in light of the holdings in Franklin and Dalton that the President is not 
an agency within the meaning of the APA. Franklin, 505 US. at 796; 
Dalton, 511 U.S. at 470. 

It is clear to the Court that section 2631(i) is not meant to be read as a 
restriction on section 1581(i). Despite case law holding the President is 
not an agency within the meaning of the APA, he continues to be an offi- 
cer of the United States, and thus is subject to being sued in this Court 
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under section 1581(i).? The legislative history shows that the intent of 
Congress in enacting section 2631(i) was “to correlate with and comple- 
ment the broad grant of residual jurisdiction found in proposed section 
1581(i).” See H.R. Rep. No. 96-1235, at 52 (1980), reprinted in 1980 
US.C.C.A.N. 3729, 3764. It is a time-honored principle of statutory in- 
terpretation that a statute “should be interpreted so as not to render one 
part inoperative.” See Department of Revenue of Oregon v. ACF Indus., 
510 U.S. 332, 340 (1994) (citation omitted); see also Pac Fung Feather 
Co., Ltd. v. United States, 19 CIT 1451, 1459-60, 911 F. Supp. 529, 536 
(1995) (“The meaning ofa term ‘must also be construed in the context of 
[its] enactment by the legislature.’” (citation omitted)); Bethlehem Steel 
Corp. v. United States, 4 CIT 229, 233, 551 F. Supp. 1148, 1151 (1982) 
(“It is an acknowledged general rule that statutes which have the same 
purpose or which relate to the same matter or subject are in pari materia 
and are to be construed together.”). It is especially apt to apply this can- 
on of statutory construction where subsequent decisional law would up- 
set the intent of Congress in a way that could not have been foreseen. 

Actions against the President in this Court have been brought to chal- 
lenge whether a nation is to receive special tariff treatment under the 
Generalized System of Preferences, see Florsheim Shoe Co. v. United 
States, 744 F.2d 787 (Fed. Cir. 1984) and various presidential proclama- 
tions, see United States v. George S. Bush & Co., 310 U.S. 371 (1940); 
United States Cane Sugar v. Refiners’ Ass’n v. Block, 683 F.2d 399 
(C.C.PA. 1982); Aimcee Wholesale Corp. v. United States, 468 F.2d 202 
(C.C.PA. 1972); Kemet Electronics Corp. v. Barshefsky, 976 F. Supp. 
1012, 1024 (CIT 1997). To read the reference to the APA in section 
2631(i) in the manner suggested by the Defendants would frustrate the 
intent of Congress expressed in section 1581(i) to provide judicial review 
of any civil action commenced against an officer of the United States. 
Additionally, precluding review of presidential actions affecting inter- 
national trade would eliminate a longstanding practice of providing 
such review. Of course, Congress is free to correct the Court’s inter- 
pretation, but in the absence of such direction, reading 28 U.S.C. 
§§ 1581(i) & 2631(i) in pari materia seems to effectuate best the intent 
expressed in the Customs Courts Act of 1980. 


3. Sovereign Immunity 

Defendants also argue that Plaintiffs cannot maintain their cause of 
action against the President because a waiver of sovereign immunity 
does not exist. According to the Defendants, the waiver must come from 
section 2631(i) with its reference to the general waiver of sovereign im- 
munity found in the APA, 5 U.S.C. § 702, and since the President is not 
an agency within the meaning of the APA, an action cannot be main- 
tained against him in this Court following the reasoning in Franklin and 


9 Whether this Court has the power to grant the relief that is requested against the President is a separate inquiry. 
See Swan v. Clinton, 100 F.3d 973, 976-81 (D.C. Cir. 1996). 





U.S. COURT OF INTERNATIONAL TRADE 47 


Dalton. Plaintiffs respond by stating that the waiver of sovereign immu- 
nity is found within section 1581(i). 

The Court need not reach this issue. Instead, the Court determines 
whether the President acted within the permissible bounds of the stat- 
ute he is alleged to have violated before determining whether sovereign 
immunity has been waived for Presidential actions. See Florsheim Shoe 
Co. v. United States, 744 F.2d 787, 795 (Fed. Cir. 1984); accord Kemet 
Electronics Corp. v. Barshefsky, 976 F. Supp. 1012, 1024 (CIT 1997). 
B. Writ of Mandamus 

Plaintiffs argue that the Driftnet Act imposes a non-discretionary 
duty upon the President to impose trade sanctions on Italy since the 
Agreement reached has been and continues to be violated. Accordingly, 
Plaintiffs request the Court to issue a writ of mandamus to the Presi- 
dent directing him to order the Secretary of the Treasury to prohibit the 
importation into the United States of fish and fish products from Italy. 

For mandamus to issue two elements must be satisfied: the plaintiff 
must have exhausted all avenues for relief; and the defendant must owe 
the plaintiff a clear non-discretionary duty. See Heckler v. Ringer, 466 
U.S. 602, 616 (1984). In this case, it is uncontested that Plaintiffs have 
met the first requirement,'® but it is beyond doubt that the duty owed is 
discretionary. Thus, the Court cannot issue a writ of mandamus direct- 
ing the President to impose sanctions, through the Secretary of the 
Treasury, on Italian fish and fish products. 

The Driftnet Act does impose certain duties on the President if the 
Secretary of Commerce notifies the President that he has identified a 
nation after having had “reason to believe that the nationals or vessels 
of [that] nation are conducting large-scale driftnet fishing beyond the 
exclusive economic zone of any nation. * * *” 16 U.S.C. 1826a(b)(1)(B) 
(1994). Upon receipt of this notification, the President must commence 
consultations with that nation within thirty days, 16 US.C. 
§ 1826a(b)(2), must attempt to obtain an agreement with that nation to 
effect the immediate termination of illegal driftnet fishing beyond the 
exclusive economic zone of any nation, 16 U.S.C. § 1826a(b)(2), and 
must impose sanctions if “consultations * * * are not satisfactorily con- 
cluded within ninety days * * *.” 16 U.S.C. § 1826a(b)(3) (emphasis add- 
ed). 

In Japan Whaling Ass’n v. American Cetacean Soc’y, 478 U.S. 221 
(1986) the Supreme Court addressed the issue of discretionary language 
found in the statutory scheme established by the Pelly and Packwood 
Amendments to the Fishermen’s Protective Act of 1967. Congress 
passed the amendments to enable the United States to enforce various 
provisions of the International Convention for the Regulation of Whal- 
ing, including the International Whaling Commission’s quotas. Jd. at 
225. The relevant portion of the Court’s opinion discussed the discretion 


10 Although the Defendants at one point raised the exhaustion argument, it was with respect to the 1998 fishing 
season. Presumably, the Defendants no longer adhere to this position since the Secretary of Commerce chose to support 
the 1997 certification for the 1998 fishing season after the Defendants’ briefs had been filed. See AR 563 
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vested in the Secretary of Commerce by Congress to carry out the pur- 
pose of the statute. “The statute directs the Secretary of Commerce to 
certify to the President if ‘nationals of a foreign country, directly or indi- 
rectly, are conducting fishing operations in a manner or under circum- 
stances which diminish the effectiveness of an international fishery 
conservation program. * * *’” Id. at 225 (emphasis added). The Court 
found that Congress had neither defined the operative language nor did 
it specify the factors the Secretary was bound to consider. Jd. at 232. Im- 
portantly, the Court noted that it would have been a simple matter for 
Congress to mandate the procedure the Secretary must follow. Jd. at 
232. 

Likewise, in this case, Congress could have directed the President to 
impose sanctions following identification by the Secretary. Instead, 
Congress chose a different route manifest in the plain language of the 
Driftnet Act requiring the President to initiate consultations following 
an identification but to impose sanctions only if the consultations were 
not satisfactorily concluded. Nowhere does the legislative history indi- 
cate a contrary intent by Congress.!! Indeed, the Driftnet Act demon- 
strates Congress’ ability to include both mandatory and directory 
language. Compare 16 U.S.C. § 1826a(b)(2) (“the President shall enter 
into consultations”) with 16 U.S.C. § 1826a(b)(3) (the President shall di- 
rect the Secretary of the Treasury to prohibit imports if consultations 
“are not satisfactorily concluded”) (emphasis added). 

The decision to impose import prohibitions is clearly not a ministerial 
duty. Congress vested discretion in the President by allowing him to ren- 
der the final decision on whether to impose sanctions. The President 
alone is left to decide whether the consultations are satisfactorily con- 
cluded, the only statutory mechanism that triggers import prohibitions. 
Therefore, the Court finds that it cannot issue a writ of mandamus to 
the President because the duty owed to Plaintiffs, if any, is not minister- 
ial. Accordingly, the Court need not and does not reach the question of 
whether sovereign immunity is at issue. 


IV. THE SECRETARY OF COMMERCE’S CERTIFICATION 
Neither party disputes that the Secretary of Commerce’s actions can 
be reached through the APA. Furthermore, the parties agree that the 
appropriate standard of review is whether the Secretary’s decision to 


certify was “arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law”. 5 U.S.C. § 706 (2)(A) (1994). Here, the 


11 Recognizing that isolated incidents might still occur, the legislative history indicates that such activity would not 
necessarily trigger the imposition of sanctions. See H.R. Rep. No. 102-262(II), at 5 (1992), reprinted in 1992 
US.C.C.A.N. 4090, 4106. While this indicates that Congress intended to reach all but isolated occurrences of large-scale 
driftnet fishing it does not direct the President to impose sanctions based on any criteria other than consultations that 
are not satisfactorily concluded. Moreover, an important distinction is drawn in the legislative history between the 
purpose of the consultations, which is to obtain an agreement that will immediately end the use of driftnets, and the 
satisfactory conclusion of the consultations. See H.R. Rep. No. 102-262(II), at 4 (1992), reprinted in 1992 U.S.C.C.A.N. 
4090, 4105-06. Congress could have defined satisfactory conclusion with reference to whether the purpose of the con- 
sultations was achieved. Instead, the term is not defined, and from this silence it may be inferred Congress granted the 
President alone the discretion to decide whether consultations are satisfactorily concluded. Congress also noted its 
intent to provide “some flexibility procedurally for dealing with the unlikely situation that a country may be in viola- 


tion of the U.N. moratorium after December 31, 1992.” H.R. Rep. No. 102-262(II), at 5 (1992), reprinted in 1992 
US.C.C.A.N. 4090, 4106. 
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Court must examine whether the Secretary’s certification was arbitrary 
or capricious. The Driftnet Act does not vest any discretion in the Secre- 
tary to certify or not, only that he must do so before denial of port privi- 
leges and/or sanctions terminate. 

Section 1826b of the Driftnet Act titled “Duration of denial of port 
privileges and sanctions” requires that the denial of port privileges and 
sanctions, if any have been imposed, are to continue “until such time as 
the Secretary of Commerce certifies to the President and the Congress 
that such [one identified by the Secretary of Commerce] nation has ter- 
minated large-scale driftnet fishing by its nationals and vessels beyond 
the exclusive economic zone of any nation.” 16 U.S.C. § 1826b (1994). 
Although Congress used the term “certification” in section 
1826a(b)(4)(B) and in section 1826b, certification has a distinct mean- 
ing within each section. Port privileges cannot be restored, nor can sanc- 
tions be revoked until the Secretary makes a section 1826b 
certification.!? 

Neither the express words of the statute nor the legislative history de- 
fine what form a certification made under section 1826b is to take, and 
neither does the statute address the problem chiefly at issue here, what 
is to be done if a nation terminates and later is alleged to have resumed 
illegal large-scale driftnet fishing. See H.R. Rep. No. 102-262(1), at 15 
(1992), reprinted in 1992 U.S.C.C.A.N. 4090, 4102; AR 22. However, it is 
apparent from the statute’s structure that certification terminates the 
process that begins with identification. Plaintiffs request the Court to 
declare invalid the Secretary of Commerce’s January 7, 1997, certifica- 
tion that Italy had terminated large-scale driftnet fishing by its nation- 
als and vessels and to enjoin the Secretary to rescind it. Compl. at 15. 

On January 7, 1997, then Secretary of Commerce Michael Kantor 
wrote to the President and Congress certifying that Italy had “termi- 
nated large-scale driftnet fishing by its nationals and vessels.” AR 20. 
The certification, made pursuant to the Driftnet Act, 16 U.S.C. § 1826b, 
was based on the agreement concluded with Italy on July 26, 1996. AR 
20. Nothing else in the certification letter discusses other bases for the 
decision beyond the conclusion of the Agreement. Following the APA’s 
mandate, the Court can review only whether the Secretary’s certifica- 
tion decision was rational on the basis of the given explanation. 


The scope of review under the “arbitrary and capricious” stan- 
dard is narrow and a court is not to substitute its judgment for that 
of the agency. Nevertheless, the agency must examine the relevant 
data and articulate a satisfactory explanation for its action includ- 
ing a “rational connection between the facts found and the choice 
made.” In reviewing that explanation, we must “consider whether 


9 mn ~ 

+“ The certification required mnie r section 1826b is not a certification for purposes of section 8(a) of the Fishermen’s 
Protective Act of 1967 (22 U.S.C. § 1978(a) (1994)). Confusingly, there are two certifications within the Driftnet Act. 
One, pursuant to section 1826b, a to restore a country’s port privileges and revoke sanctions. The other is deemed to 


be a certification under section 8(a) of the Fishermen’s Protective Act of 1967, which allows additional import sanc- 
tions to be imposed. 





50 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 12, MARCH 24, 1999 


the decision was based on a consideration of the relevant factors 
and whether there has been a clear error of judgment.” 


Motor Vehicle Mfr. Ass’n, v. State Farm Mut. Auto. Ins., 463 U.S. 29, 43 
(1983) (citations omitted). 

Additionally, the APA requires a court to review the agency decision 
on the basis of the administrative record. 5 U.S.C. § 706. Here, the 
agency’s decision is embodied in the Secretary’s January 7, 1997 letter 
to the President and Congress. The only stated reason the Court can re- 
view is the successful conclusion of the Agreement with Italy. A sole rea- 
son can be sufficient to uphold the Secretary’s decision provided he 
considered the relevant factors and did not make a clear error of judg- 
ment. See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 
416 (1971). An agency decision will be found to be arbitrary and capri- 
C1ous: 


if the agency has relied on factors which Congress has not intended 
it to consider, entirely failed to consider an important aspect of the 
problem, offered an explanation for its decision that runs counter to 
the evidence before the agency, or is so implausible that it could not 
be ascribed to a difference in view or the product of agency exper- 
tise. 


Motor Vehicle Mfr. Ass’n, Inc., 463 U.S. at 43. 

However, “(t]he reviewing court should not attempt * * * to make up 
for * * * deficiencies: ‘We may not supply a reasoned basis for the 
agency’s action that the agency itself has not given.’ We will, however, 
‘uphold a decision of less than ideal clarity if the agency’s path may rea- 
sonably be discerned.’” Motor Vehicle Mfr. Ass’n, Inc., 463 U.S. at 43 
(citations omitted). Accordingly, the Court must decide whether at the 
time the certification was made it was rational for the Secretary to con- 
clude that the Agreement meant Italy had “terminated large-scale drift- 
net fishing by its nationals and vessels beyond the exclusive economic 
zone of any nation.” 16 U.S.C. § 1826b (1994). The Court will not review 
the Secretary’s decision in light of what has since occurred, rather on 
the basis of the evidence at the time it was made. See Daido Corp. v. 
United States, 18 CIT 1053, 1059, 869 F. Supp 967, 973 (1994). 

Plaintiffs note correctly that as of the date of the Secretary’s certifica- 
tion, the Agreement with Italy had not been tested. Since the driftnet 
fishing season generally ends in August, the July 26 Agreement could 
not be tested in 1996. The statute allows the Secretary to certify when 
the identified “nation has terminated large-scale driftnet fishing by its 
nationals and vessels beyond the exclusive economic zone of any na- 
tion.” 16 U.S.C. § 1826b. Thus, unlike the provision governing identifi- 
cation, found at 16 U.S.C. § 1826a(b)(1)(B), whose focus is on whether 
illegal large-scale driftnet fishing is being conducted by a country’s na- 
tionals, the certification provision’s focus is on the actions of the nation 
and the nationals. Though the distinction is subtle, it is significant. 
When determining whether to identify a nation under 16 U.S.C. 
§ 1826a(b)(1)(B), the Secretary must view the conduct of nationals, irre- 
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spective of what measures the nation is taking to end it. The decision to 
certify, however, requires the Secretary to determine whether the na- 
tion, presumably its government, has terminated illegal large-scale 
driftnet fishing by its nationals and vessels. The Court now examines 
the terms of the Agreement to judge whether it was rational for the Sec- 
retary to conclude that the proposed measures had terminated large- 
scale driftnet fishing by Italian nationals or vessels beyond the exclusive 
economic zone of any nation. 

Italy outlined the measures it committed to undertake pursuant to 
the consultations in a “note verbale” and in a statement by the Italian 
Minister of Agriculture. First, Italy announced its intention to submit a 
voluntary rationalization and conversion plan to provide for the can- 
cellation of all driftnet fishing licenses, accompanied by a surrender of 
the driftnets, between 1997 and 1999. AR 11. Second, Italy committed to 
introduce a ban on the use of Sardinian ports by driftnet vessels from 
other ports. AR 11. The Sardinian port ban subsequently passed. AR 16. 
Third, Italy announced its intention to pass a law with an escalation of 
sanctions for fishing with illegal driftnets. AR 11. These three measures 
provided the basis upon which the Secretary certified Italy pursuant to 
16 U.S.C. § 1826b, the effect of which was to end the denial of U.S. port 
privileges, as well as certain certification requirements, to Italian large- 
scale driftnet fishing vessels commenced by the Secretary of Treasury’s 
April 29, 1996 Federal Register Notice. AR 8. 

Plaintiffs request the Court to declare that the Secretary’s certifica- 
tion was arbitrary, capricious and not in accordance with the Driftnet 
Act. Compl. at 15. In support, Plaintiffs point to evidence that driftnet 
fishing continued in the period between the conclusion of the Agree- 
ment and the certification. Plaintiffs also cite numerous administrative 
record excerpts wherein various United States government officials ex- 
press displeasure with Italy’s failure to implement the terms of the 
Agreement. Plaintiffs first argument conflates the standard for identi- 
fying Italy under 16 U.S.C. § 1826a(b)(1)(B) with deciding that Italy was 
taking appropriate measures to end illegal large-scale driftnet fishing 
under 16 U.S.C. § 1826b. For the purpose of deciding whether the certifi- 
cation was reasonable, the Court must look to the evidence before the 
Secretary as of January 7, 1997, detailing whether Italy had ended ille- 
gal driftnet fishing by its nationals or vessels. 

When the Secretary certified to the President and Congress that Italy 
had acted to end large-scale driftnet fishing, Italy had fulfilled two out of 
three major provisions of the Agreement. On December 20, 1996, the 
European Union Fisheries Council voted in favor of the Italian driftnet 
conversion plan, AR 129, leaving only the formality of full approval. AR 
132. This element of the Agreement was considered to be of primary im- 
portance for Italy to fulfill its obligations. AR 116. The sole unfulfilled 
element of the Agreement was the passage of a law to increase penalties 
on driftnet fishing, but an assurance was given by Italian officials that 
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the law would pass before the commencement of the 1997 fishing sea- 
son.!° AR 114, 116. 

Even if the Court were to disagree with the Secretary’s decision to cer- 
tify Italy, it cannot overturn the Secretary’s decision provided it is not 
arbitrary, nor capricious and that it is in accordance with the Driftnet 
Act. See Motor Vehicle Mfr. Ass’n, Inc. v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29, 43 (1983). Based on the evidence before the Secretary at the 
time he certified Italy, the Court cannot conclude that his actions were 
arbitrary, capricious or not in accordance with law. The Secretary did 
not certify Italy immediately upon conclusion of the Agreement and al- 
though the Court may question the Secretary’s timing in making the 
certification, it cannot overturn his decision on that basis. See Chevron 
v. Natural Resources Defense Council, Inc., 467 U.S. 837, 844 (1984) 
(“[A] court may not substitute its own construction of a statutory provi- 
sion for a reasonable interpretation made by the administrator of an 
agency.”). It was not unreasonable for the Secretary to certify, on the re- 
cord before him, that Italy had terminated large-scale driftnet fishing by 
its nationals or vessels beyond the exclusive economic zone of any na- 
tion. Since Italy had fulfilled most of its commitments contained in the 
Agreement, it was not arbitrary, capricious or not in accordance with the 
Driftnet Act for the Secretary to conclude Italy had terminated illegal 
driftnet fishing 


diss: 


V. WITHDRAWING THE CERTIFICATION OF ITALY 

In addition to requesting the Court to find the initial certification of 
Italy invalid, Plaintiffs request the Court to find that the Secretary 
should have withdrawn the certification. Compl. at 15. Plaintiffs rely on 
the same arguments to support both invalidation of the certification and 
withdrawal. Whether the Secretary should be ordered to withdraw the 
certification requires an examination of events that transpired during 
the time period following certification through to the present. Not all 
were uniformly positive. 

The importance of the conversion plan to the Agreement is cited a 
number of times on the record. AR 65, 111, 190. Concerns about the im- 
plementation of the Agreement surfaced in preparing for a February 
1997 visit by Secretary of State Albright to Italy. The record indicates 
that initially the driftnet issue would not be raised, but because of delays 
in the implementation of the conversion plan, U.S. officials decided to 
prepare the issue for discussion. AR 160. Italy had only limited control 
over the finalization of the plan. Both the United Kingdom and Germa- 
ny objected to the proposal, although it appears Italy tried to push the 
measure through quickly. AR 173 at 2. US. officials continued to express 
displeasure with the delay as late as February 26. AR 194. In fact, the 
discussion among U.S. officials began to focus on the real possibility of 


“~ There were erroneous reports of illegal driftnetting soon after the Agreement was concluded, but officials of the 
two countries met to discuss and resolve them on July 30, 1996. AR 49. In addition, Italy subsequently agreed to cooper- 


ate with any efforts by U.S. driftnet fishing experts, including those from the National Marine Fisheries Service 
(“NMFS”). AR 64 
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sanctions. AR 198, 199, 210. At the end of April the conversion plan was 
finalized by the European Union Council. AR 278. 

As of April 1997, another important element of the Agreement, the 
sanctions law, had not passed the Italian Parliament and appeared to be 
delayed for four to five months. AR 211 at 3. Despite urging by the U.S. 
government the record reflects that a sanctions law has still not passed. 

The Driftnet Act does not address what circumstances would precipi- 
tate the withdrawal of the certification. Unfortunately, Congress has 
not addressed this issue within the statutory framework. See e.g., H.R. 
Rep. No. 102-262(I), at 15 (1992), reprinted in 1992 U.S.C.C.A.N. 4090, 
4102 (noting that the statute fails to address situations where a nation 
ceases then resumes illegal driftnet fishing). Plaintiffs point to a memo- 
randum from the National Oceanic and Atmospheric Administration’s 
(“NOAA”) Office of the General Counsel, wherein advice on the proper 
operation of the Act is given to support their claim that the certification 
can be withdrawn by the Secretary. AR 22. Of course, legal advice by a 
subordinate to a superior on the interpretation of a statute does not bind 
the agency, see Spirt v. Bechtel, 232 F.2d 241, 244 (2d Cir. 1956), nor isita 
definitive statement such that any departure from it without further 
reasoning would be arbitrary or capricious. 

In the NOAA Memorandum, the authors correctly point out that the 
purpose of the Act is to facilitate adherence to the U.N. Moratorium. AR 
22. Acontinuing cycle of identifications might not be the most desirable 
means of implementing or interpreting the statute, but neither is such 
an approach clearly at odds with the statute.!* The interpretation of the 
statute in the NOAA Memorandum may be a more efficient use of the 
agency’s resources and had the Secretary adopted this reasoning 
through formal rulemaking it would likely be upheld if challenged.!° 

However, the Driftnet Act itself does not specify procedures after the 
certification of a nation under 16 U.S.C. § 1826b. Accordingly, a certifi- 
cation need not be withdrawn to comport with the statutory require- 
ments. Under the statute the process begins anew if a nation resumes 
illegal large-scale driftnet fishing following a certification.!® While these 
consequences may not be the strong response the Plaintiff desires, this 
is the most that can be required under the express terms of the statute. 


If Congress has directly spoken to the precise issue in question, if 
the intent of Congress is clear that is the end of the matter. * * * 
Furthermore, if a statute is silent or ambiguous with respect to the 
question at issue, our longstanding practice is to defer to the 
“executive department’s construction of a statutory scheme it is en- 
trusted to administer,” * * * unless the legislative history of the en- 


hace ; te 
14 The legislative history is silent on this issue. 


15 Tn fact, the promulgation of regulations to fill the interstices of this statute would aid both Plaintiffs and Defen- 
dants. Decisions of the sort implicated by the practices in question are more adequately addressed closer to the water. A 
formal administrative process could resolve a great many issues more quickly and at less expense. The need to litigate 
the existence of illegal driftnet fishing initially before this Court comes at a greater cost and is less efficient than an 
agency level proceeding. 

16 Withdrawing the certification in this instance would have resulted in a continuance of the denial of entry of Ital- 
ian driftnet vessels into the territorial waters of the United States and the mandate that fish imported into the United 
States contain a statement that they were not caught using driftnets. 
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actment shows with sufficient clarity that the agency construction 
of the statute is contrary to the will of Congress. 


Japan Whaling Ass’n v. American Cetacean Soc’y, 478 U.S. 221, 233 
(1986) (citations omitted). Thus, the Secretary’s decision not to with- 
draw the certification was not arbitrary, capricious or not in accordance 
with the Driftnet Act 


VI. WHETHER THE SECRETARY OF COMMERCE HAS REASON T( 
BELIEVE ILLEGAL DRIFTNET FISHING IS OCCURRING 

Plaintiffs request, in the alternative, that the Court order the Secre- 
tary of Commerce to find that there is reason to believe Italian nationals 
are conducting large-scale driftnet fishing beyond the exclusive eco- 
nomic zone of any nation. This Court, in Humane Society of the United 
States v. Brown, Slip Op. 96-55 (1996) (judgment order) ordered the 
Secretary of Commerce “to identify Italy as a nation for which there is 
reason to believe that its nationals or vessels are conducting large-scale 
driftnet fishing beyond the exclusive economic zone of any nation and 
[to] notify the President of the United States and the nation of Italy of 
this identification.” Jd. In accordance with the Court’s interpretation of 
the Driftnet Act, and despite the existence of the Agreement, the Court 
finds that the allegations of large-scale driftnet fishing are sufficient, 
once again, to order the Secretary of Commerce to identify Italy under 
16 U.S.C. § 1826a(b)(1)(B). 

Defendants admitted at oral argument that there were nine con- 
firmed sightings of Italian nationals or vessels driftnet fishing beyond 
the exclusive economic zone of any nation, yet argue that such evidence 
does not meet the reason to believe standard set forth in the Act. 

This Court has decided that belief, not knowledge, is sufficient to sat- 
isfy the reason to believe standard found in the Driftnet Act. See Hu- 
mane Society IT, 920 F. Supp. at 191-92. Indeed, this Court rejected the 
Defendants’ approach requiring concrete evidence of fishing occurring 
beyond the exclusive economic zone of any nation as well as “specific 
corroboration including the name, nationality, and registration infor- 
mation of the vessel * * *; the length of the nets deployed in the water 
* * *: the vessel position and the time and date on which the activity oc- 
curred.” Humane Society II, 920 F. Supp. at 191. At oral argument, De- 
fendants admitted that this Court had rejected, in Humane II, their 
argument that “reason to believe” is an exacting standard requiring sig- 
nificant detail. The Court rejects Defendants’ continued strained read- 
ing of the Act and notes that mutual collateral estoppel governs this 
issue. 


A. Collateral Estoppel 


The application of collateral estoppel requires that the issue previous- 
ly determined be identical, actually litigated and necessary to the end 
decision. See Thomas v. GSA, 794 F.2d 661, 664 (Fed. Cir. 1986); see also 
American Permac, Inc. v. United States, 16 CIT 672, 674-75, 800 F 
Supp. 952, 954-59 (1992); Washington Int’l. Ins. v. United States, 18 CIT 
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, 657 (1994); Union Camp Corp. v. United States, 8 F Supp. 2d 842, 
(CIT ego \7 Tn question is the interpretation of language found at 

16 U.S.C. § 1826a(b)(1)(B) i imposing a reason to believe standar don the 
Siecle in edi the evidence that triggers identification to the 
President. The identical issue was before the Court in Humane II. See 
Humane IT, 920 F. Supp. at 191. The other elements of collateral estop- 
pel are also met, that the issue be actually litigated and necessary to the 
end decision. Its actual litigation is beyond doubt!* as is that the resolu- 
tion of the issue was necessary to the final decision. One test used to de- 
termine whether an issue was necessary, and thus precluded from 
re-litigation, is by positing whether review of the decision would have 
been available on appeal. See Restatement (Second) Judgments § 28 
emt. a (1982). Clearly, it would have been had Defendants chosen to ap- 
peal Humane II.'9 

Since this case involves mutual offensive collateral estoppel it falls 
within the discretion of the Court to apply. See Park Lane Hosiery Co. v. 
Shore, 439 U.S. 322, 331 (1979). Since mutual defensive collateral estop- 
pel runs against the government, see United States v. Stauffer Chemical 
Co., 464 U.S. 165 (1984); see also Montana v. United States, 440 U.S. 147 
(1979), there is no reason to make an exception for mutual offensive 
collateral estoppel. Defendants are not estopped in all respects from re- 
litigating whether the Secretary had reason to believe prohibited fishing 
was occurring, but they cannot argue that the Court should adopt a dif- 
ferent legal standard for the reason to believe standard than that set 
forth in the Court’s decision in Humane IJ. The Court, in Humane II, 
unequivocally rejected the Defendants’ interpretation of the reason to 
believe standard as a matter of law.?° 

Defendants once again posit that an identification cannot be made on 
the basis of the information Plaintiffs have supplied, which includes re- 
ports of prohibited fishing without precise net measurements or vessel 
location or positive identification. While the Defendants are precluded 
from re-arguing what the Driftnet Act requires the Secretary to consid- 


+’ Further, the parties must be represented by counsel, an element clearly satisfied here 
1S “When an issue is properly raised, by the pleadings or otherwise, and is submitted for determination, and is deter 
mined, the issue is actually litigated. * * * An issue may be submitted and determined on a motion 


for summary judg 
ment *” Restatement (Second) Judgments § 27 cmt. d (1982 


19 The Court is mindful of the Supreme Court’s admonitions in United States v. Mendoza, 464 US. 154, 162 (1984 
that nonmutual offensive collateral estoppel does not run against the ernment due to its unique status as a lit 
; Le Note, Collateral Estoppel and Nonacquiescence: Precluding Government Relitigation in the Pursuit of 
, 99 Harv L. REv 847 (1986); David A. Hartquist et al., T< d a Fuller Apprec n of Nonacquie 
OF ind Stare Decisis in the U.S. Court of International Trade, 14 FORDHAM INT’LL.J. 112 1990) 
When the government is a litigant, considerations beyond the merits of an individual determination often dictate 
whether to pursue an appeal To nee the government from re-litigating an issue it lost in a different case against a 
different party would, in essence, force it to appeal every adverse decision against it. Additionally, the law of a circuit 
will often differ, thereby further justifying arguing the same position decided adversely in one circuit in another. But in 
a case involving the governme nt against : the same litigants the above concerns fall away. A decision on the value of 
appealing the de 2cision already has been made and differences in the law of the circuit, similarly, do not apply in light of 
this Court’s exclusive, nationwide jurisdiction over the subject matter. 


0 Defendants’ ‘ approach contemplates not only actual knowledge of the forbidden activity, they claim to also re- 
quire ‘specific corroboration’ and ‘reliable, well documented reports’ and ‘confirmed, verified sightings’. * * * “[MJain- 


tenance of the best possible foreign relations may commend such surety but the statute under review does not require 
it.” Humane IT, 920 FSupp. at 191-92 
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er, Plaintiffs must adduce sufficient facts to demonstrate a reason to be- 
lieve that illegal driftnet fishing is ongoing. 


B. Sightings 


1. 1996 Fishing Season 

Plaintiffs offer a Greenpeace report as factual support for their con- 
tention that illegal driftnet fishing continued unabated following the 
Agreement with Italy. AR 59. The Greenpeace report contains numer- 
ous allegations of large-scale driftnet fishing. AR 59. The Greenpeace re- 
port ends on July 30, 1996, just four days after the Agreement was 
finalized. AR 59. Additional sightings were made in the latter part of the 
summer, which led to an NMFS investigation. The NMFS investigator 
conducted interviews with the sources of the sightings and concluded 
that longline fishing, which is legal, was being conducted using drifting 
longline equipment. AR 85B. The Sebastiano Aciplanti, an Italian ves- 
sel, was found using driftnets believed to be illegal, but the net length 
was not able to be measured. AR 85B. 
2. 1997 Fishing Season 

Sightings came from a number of sources in 1997. The Italian govern- 
ment provided enforcement data showing 59 administrative violations, 
33 administrative seizures and 98.5 kilometers of net seized for viola- 
tions. AR 436 at 5. Including the information provided by Italian Cus- 
toms Police the numbers, respectively, are 117, 91 and 239.1 km. Pl’s 
Stmnt of Mat’l Fact 121. Defendants do not dispute the numbers.”! The 
U.S. Navy also sighted several vessels suspected of being Italian and pre- 
sumed to be engaging in illegal driftnet fishing. See AR 25-27. Again, 
Defendants admit these sightings but disclaim their relevance. Green- 
peace reported twenty driftnet vessels in March and spotted driftnet 
vessels near the Balearic Islands in April. AR 182, 205. Finally, Plaintiffs 
conducted their own investigation of nine ports and found “dozens of 
Italian driftnet vessels with large-scale driftnets aboard.” Pl’s Stmnt of 
Material Fact at 1 26, AR 33. Defendants argue that Plaintiffs’ findings 
are not relevant in deciding whether the Secretary has reason to believe 
under the Driftnet Act since the vessels were not on the high seas. The 
Court disagrees. Under the reason to believe standard articulated in 
Humane II, the presence of such vessels can be one of the factors leading 
to belief, if not knowledge, that illegal fishing is occurring. See Humane 
IT, 920 F. Supp. at 191-92. 


3. 1998 Fishing Season 


At oral argument Defendants admitted that nine violations were con- 
firmed during the 1998 fishing season. The record indicates that seven 


21 Defendants state that the numbers do not reflect numbers of vessels found to be on the high seas. Def’t Stmnt of 
Facts {| 21. However, as discussed above, the reason to believe standard is not so exacting. A reasonable person would 
have to infer, based on prior conduct and current allegations that some of these vessels, equipped to conduct driftnet 
fishing, were going to fish in the high seas or had already. 





U.S. COURT OF INTERNATIONAL TRADE 


of the nine vessels were charged with violations. AR 563 at 6.22 Green- 
peace provided a report to the Department of State containing numer- 
ous allegations of illegal driftnet fishing. AR 547. The Interagency 
Consultation group considered the report serious but adhered to the 
position that if the fishing was not on the high seas it would not be a 
violation of the Driftnet Act. AR 547.2% As a result, the NMFS sent two 
investigators who winnowed the allegations to nine confirmed sightings 
of illegal driftnet use on the high seas. AR 555. The investigators ignored 
the other fifteen sightings either because the vessels were not fishing at 
the time or were not found in the high seas. AR 555. From June to July 
the U.S. Navy reported approximately twenty sightings of what ap- 
peared to be driftnet fishing off the coasts of Sicily and Malta. AR 557. 
The Interagency Consultation record indicates that a majority of the re- 
ports probably indicated longline fishing and not driftnet fishing. AR 
557. Finally, only 419 vessels have signed onto the voluntary conversion 
program leaving 259 vessels not participating. See AR 558, 560. 

C. The Secretary’s 1998 Decision 

On October 21, 1998, the Secretary adopted a decision memorandum 
prepared for him on the desirability of revisiting whether there was rea- 
son to believe large-scale driftnet fishing by Italian nationals or vessels 
was occurring. AR 563. Defendants argue that the actions and positions 
of the Interagency Consultation group cannot be considered by the 
Court in arriving at its decision of whether the evidence on the record, as 
a matter of law, gives the Secretary reason to believe illegal driftnet fish- 
ing is occurring. The Court agrees that it must look instead to the rea- 
soning employed by the ultimate decision maker, here the Secretary, 
which is found in the decision memorandum. Although the only docu- 
ments on the record explaining the Secretary’s interpretation of the 
Driftnet Act consist of the January 7, 1997, certification to Congress and 
the President and the October 21, 1998 decision memorandum, the 
Court is confident that these documents, especially the latter, provide it 
with sufficient insight to judge whether the Secretary acted in accord 
with the statute. 

Contained in the decision memorandum were three recommenda- 
tions upon which the decision not to identify Italy a second time, as well 
as the decision to support Secretary Kantor’s 1997 certification was 
based: the NMFS June-July investigation; Italy’s increased enforce- 
ment efforts; and the 1993 Presidential Review Directive on Oceans, 
Fisheries, and Fresh Water Resources. The Court reviews these factors 
to determine if the Secretary’s decision was arbitrary, capricious or not 
in accordance with law on the basis of the record before him. Although 
the Court held earlier in this opinion it was not arbitrary, capricious or 


99 : . ‘ P 1 
<“ Although the Defendants argue that Italy’s enforcement efforts merit consideration under the Driftnet Act, the 
Court considers the violations as evidence giving reason to believe that large-scale driftnet fishing by Italian nationals 
or vessels is occurring beyond the exclusive economic zone of any nation. 
23 These reports, the Interagency Consultation procedural guidelines and meeting records were provided to the Sec- 
retary in an information memorandum on June 11, 1998. AR 551. 
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not in accordance with the Driftnet Act for the Secretary to uphold the 
January 7, 1997 certification, it was most certainly arbitrary, capricious 
and not in accordance with law for him to fail to identify Italy a second 
time on the evidence on the record before him and the Court so holds. 

The evidence undisputably shows that “‘a small percentage of Italian 
flag fishing vessels are still engaged in illegal high seas large-scale drift- 
net fishing in the Mediterranean Sea.’” AR 563 at 6. In fact, this was the 
conclusion contained in the report submitted by the NMFS and was one 
of the bases upon which the Secretary relied. Although the Court does 
not attempt to set a numeric value for what constitutes reason to be- 
lieve, certainly in this case the nine confirmed sightings combined with 
the numerous allegations make the Secretary’s refusal to identify Italy a 
second time arbitrary, capricious and not in accordance with the Drift- 
net Act. 

The Secretary’s decision also relies on the increased enforcement ef- 
forts of Italy. However, the express language of the statute is not con- 
cerned with whether the foreign government acts at all, rather the sole 
focus of the statute is whether driftnet fishing is ongoing. In a cable de- 
scribing meetings between U.S. and Italian officials, the U.S. position 
was that “[i]n order to reinforce the defense’s [Defendants here] posi- 
tion, * * * the GOT [sic] [Government of Italy] [is urged] to investigate 
all the driftnet vessel sightings, including those by Greenpeace.” AR 
558. Furthermore, these meetings acknowledge that driftnet fishing in 
violation of the Driftnet Act is ongoing. Whether Italy is acting to end it 
is irrelevant to the Secretary’s having to identify Italy to the President. 
Once the nation is identified the President has the discretion to decide 
whether the nation is acting to end driftnet fishing through the con- 
sultation process. See supra Part III. 

Finally, the Secretary rests his decision not to identify Italy a second 
time on the 1993 Presidential Review Directive. The relevant portion of 
the review directive states, “An illegal fishing operation that reflects a 
violation of government policy and which is resolved quickly and cooper- 
atively with the U.S. should not trigger sanctions.” Presidential Review 
Directive 12 (May 5, 1993). In the conduct of foreign affairs the Presi- 
dent is afforded a considerable amount of deference due to his status as 
the “sole organ of the federal government in the field of international 
relations.” Humane IT, 920 F. Supp. at 191 (citing United States v. Cur- 
tiss-Wright Export Corp., 299 U.S. 304, 320 (1936)). “On the other hand, 
when that power emanates, as herein, from an act of Congress, it is ap- 
propriate to invoke the judicial duty to say what the law is.” Humane IT, 
920 F. Supp. at 191. Here, the Secretary attempts to rest his decision not 
to identify Italy on an interpretation by the President of the Driftnet 
Act. But the Secretary confuses imposing sanctions with identifying a 
nation. The President’s view on what triggers sanctions is within the 
grant of discretion Congress provided him in the Driftnet Act. Whether 
to impose sanctions is a question that is not asked until consultations 
have begun and the President determines if they are satisfactorily con- 
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cluded. Unlike the President, the Secretary is not afforded discretion. 
See Humane I,901 F Supp. at 350; Humane IT, 920 F Supp. at 191. It was 
in error for the Secretary to rely on the Presidential Review Directive 
discussing the imposition of sanctions in his decision not to identify Ita- 
ly. The statute directs the Secretary to identify a nation whenever there 
is “reason to believe that the nationals or vessels of any nation are con- 
ducting large-scale driftnet fishing beyond the exclusive economic zone 
of any nation * * *.” 16 U.S.C. § 1826a(b)(1)(B). The Presidential Re- 
view Directive is simply not relevant to this determination. 

Based upon all of the factors relied on by the Secretary, the Court must 
find that he acted arbitrarily, capriciously and not in accordance with 
law. One of the very bases of the decision not to identify Italy a second 
time contained a confirmation of nine vessels engaging in large-scale 
driftnet fishing. The Secretary’s position is that such evidence is insuffi- 
cient under the Driftnet Act to identify a nation. But coupled with the 
numerous additional allegations of driftnet fishing, which must be con- 
sidered under the reason to believe standard set forth in the statute and 
as interpreted by this Court in Humane II, the Secretary’s continued 
failure to identify Italy is arbitrary, capricious and not in accordance 
with law. 

Defendants argue that even if the Court finds the Secretary’s actions 
to be arbitrary, capricious or not in accordance with the Driftnet Act, the 
proper remedy is remand to the agency. Defendants rely on 28 U.S.C. 
§ 2643(b), which provides: 


If the Court of International Trade is unable to determine the cor- 
rect decision on the basis of the evidence presented in any civil ac- 
tion, the court may order a retrial or rehearing for all purposes, or 
may order such further administrative or adjudicative procedures 


as the court considers necessary to enable it to reach the correct de- 
cision. 


The statute, however, provides for remand if the Court determines it 
cannot reach the correct decision on the evidence before it. In this case, 
the Court does not find it necessary to remand to the agency for further 
proceedings because the correct decision is apparent from the evidence 
in the record which was before the agency. Moreover, it is altogether fit- 
ting and appropriate that the Court order the Secretary to identify Italy 
under the Driftnet Act. The Court in Humane II clearly established the 
legal standard for what constitutes reason to believe under 16 U.S.C. 
§ 1826a(b)(1)(B). The Secretary acted contrary to the law by requiring 
precise net measurements and vessel location, positive vessel identifica- 
tion, that the sighting occur on the high seas and that the government’s 
enforcement efforts be considered as mitigating factors. The evidence 
on the record before the Secretary and now before the Court gives rea- 
son to believe large-scale driftnet fishing is being conducted by Italian 
nationals and vessels. Therefore, the Court finds it appropriate to order 
the Secretary to identify Italy in accordance with the Driftnet Act. 
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VII. CONCLUSION 


For the reasons discussed herein, the Court rules that the Driftnet Act 
does not impose a ministerial duty on the President. Additionally, the 
Court finds that the Secretary’s January 7, 1997, certification was not 
arbitrary, capricious or an abuse of discretion. Further, since the Drift- 
net Act contains no requirement for the withdrawal of a certification 
once it is made, the Secretary has not violated the APA by refusing to act. 
Finally, there being ample evidence that the Secretary of Commerce had 
reason to believe that large-scale driftnet fishing continues on the high 
seas by Italian nationals or vessels, the Secretary’s refusal to identify 
Italy a second time is arbitrary, capricious and not in accordance with 
the Driftnet Act. Judgment will be entered accordingly. 
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